


Reported under the ROC Created Performance Metrics; 
05/03/02 - Additional Statement of Supplemental Authority Regarding Qwest's 
Performance Assurance Plan; 
05/07/02 - Transcripts of Hearing held on April 22, 23, 24, 25, 29 and 30, 

5/09/02 - Additional Statement of Supplemental Authority Regarding Qwest's 
erformance Assurance Plan; f o 2 ;  
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Materials; 
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(Interconnection, Collocation); Checklist Item 11 (LNP): Checklist Item 13 
(Reciprocal Compensation); and Checklist Item 14 (Resale); 
05/22/02 - Qwest's Opening Post-Hearing Brief on Emerging Services (Line 
Sharing, Subloop Unbundling, Packet Switching and Dark Fiber); 
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formance and Data Reconciliation); 
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05/22/02 - AT&T1s Additional Statement of Supplemental Authority; 
05/24/02 - Qwest's Opposition to AT&T1s Motion to Reopen Proceedings; 
05/30/02 - AT&T1s Reply to Qwest's Opposition to AT&T1s Motion to Reopen 
Proceedings; 
06/04/02 - AT&T1s Additional Statement of Supplemental Authority; 
06/04/02 - Touch America's Petition to Intervene and Motion to Reopen 
Issues; 
06/10/02 - Qwestls January 2002 through April 2002 Performance Data as 
Reported under the ROC Created Performance Metrics; 
06/11/02 - Qwest's Opposition to Touch America's Petition to Intervene and 
Moti-on to Reopen Issues; 
06/13/02 - Touch America's Reply to Qwest's Opposition; 
06/13/02 - Notice of Filings of Affidavits of Todd Lundy and Dan Hult; 
06/13/02 - Request for Confidential Treatment of Information; 
06/13/02 - Affidavit of Todd Lundy; 
06/13/02 - Affidavit of Dan Hult; 
06/13/02 - Order Admitting Nonresident Attorney (Todd Lundy); 
06/17/02 - CD-Rom ROC OSS Test Final Report; 
06/19/02 - Order for and Notice of Procedural Schedule and Hearing; 
06/25/02 - Qwest's Motion to Amend the Scheduling Order for Review of the 
ROC OSS Test; 
06/27/02 - Order Denying Motion to Reopen Record; Order Denying Petition to 
Intervene; Order Extending Briefing Schedule; 
06/27/02 - Order Amending Briefing Schedule; 
07/01/02 - Staff's Brief; 
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$".g 4 1 L  b g % g  t j . tr 8 %  

~in-rt:~ rills l~r.icS tcr cicnionstr-ate that the gcncrnl terms and 

-*_;:+ *% , : ~ , j  , n~tiijlrt~fr.. p ~ c \ i ~ ~ i i ~ i l s  of ( ~ b , \ r ~ ~ t ' ~  SGit'l'. :\lthough not tied PO a 

: - l i i i r i ! ' t i  1.15 i*!rrl,tr~ctl b y  Ihc Public IJtililies Cornlnissio~> (<he 

:ia ; r i  , i j 7 1 ~  6 ~ 1 3 i . l ; i l ~  P S { ) I C * C ~ ~ C I ~ I S  (11' the i~ltcrcsis addrcsscd. As sct fort11 

4 = i , ,  . n.tlccif Irt > l t ~ I c r ~ ~ l t i t ~ ~ : i ~ t  ( ' ~ ) ~ ~ f ~ i ~ u ~ i i c ; i t i o ~ ~ s  ('Miclco") and Black Hills 

I b !  - & $ %  Z F Q I " ~  r ~ ! ~ t v ~ ~ ~ l y  SC'SOIVCLI in rhc SGAT anll Qwest agrees the statutc 

tiiL j = p t f : i  I ~ I I I ~ I I I ~ I I I L ' : ~ ~ ~ O I I Y  i l ~ 1  i ~ f  1906 ("AcI"). d 7  t :.S.C'. 4 2.72, rcq~ilr-cs 

J;,,: :: ! * f t > ~ i i i ~ ~  rti-regiiul I~ l t~ t l~ iY 'T 'A  sc~.\.icc tliro~ish 211 nflfiliarc that is 

i i , ! '  t l j l i : t L i ! i i ~ p  5 ( ~ t i i p n t l V  ("I?( )C'"). A S  dcnlonstr-;~ted ht.lt)~\. Q ~ i c s t  ha5  

. ', 1ijCllr.r' i f i O i 4  illi! tll;ll 11 fills s C ~  LI]) ;1 Stj73ralt2 :iffjliatc.. OI\'csl 

:i: ~ $ 1 ,  I i -r l3 .  { " ' f J C ' I  "') 10 pr-oifltie 111-1.cgron IntcrL,A?'A s e r - 1 ~ 1 ~ ~  after 27 1 

1 =:iJ i-bir L i s ~ t I  . ~ ~ s c I  I L i  272 i f~ ' l i ! j : t f l )  S O I I I ~ I L .  \\'lth ill] of the S I I C C ~ ~ ~ C  S C I X I T ~ ~ ~ I L I I I  



i " L  .,\:.tr:-i:~'il;:i'if t r f  tilt' , \ i t .  - f? l i .5.C. 5 271(c)( l ) (A) .  requlres Qnlest to 

2 -  

i 9.- ~*:r*?%~rI !7111<!l!ij: I ~ ~ ~ c E ' ~ ~ ? ~ J ) I I I ~ c c ~ I o ~ ~  agrcclnenl% nrth at least one fi?ci!ilies- 

ant1 rcsiclc~ltial cuslomcrs i n  Sotit11 Dakota. T11el.c can 

: Qwesr prw"citecl ~rntiisj~utrtd eviclence that i t  l ~ a s  

itii active C1,EC's in South Dakota, and a t  leasi t\\;o 

s i ' r t . j l ~ ! :  i ix~~t  r ! f  IIIIHIS;IIIIIS of ht~sincss ancl rcsicluntial lines using their own 

,rrrii ~,s~~t~ic.tx:i ~CSCYI{ I  fro111 Qtvcst. Alld n/llilc (as we explain bclov,) tlie 

("I-C'C'") hus made clcar that Tracli A does not impost. 

::-t,t~hct 111;11-1% rcq~riremcnts (othcr than tlie easily clcal-ed dr /ni/linzir 

r '1 I - (  F have ;icllicvct.l a far larger ma~.lict sliarc 111 South Dakota 

f i j r  cihlch (1 section 271 applrcat~on was granted. 

-. i l ~ l ~  I: I +  llfbl*\:fiiii:. i i \ h i  111e C ' O ~ ~ I I I ~ I S S ~ O I I  to ljnci thilt Q\\/c!;t has met a11 the rcquir-c~i~cnis 

! !.; y ~ * i j i . ~ . t j  3 i 1 i  I I I . ?  ;)nil cor~ditions provisic)ns of Oulest's Soutii Dnliota SGA'I' are in illany 

- L 4 ,  I ' * - t r  v q t . r r ~ l i h i r i l  p r i \  t ~ i i i ~ j ~ .  N ~ I I I ~ ~ ~ I I I U S  I.CSCI.I,CCI lo ;\s "l~oiI~1+171at~." that protect each pal-ty's 

1 c "( ;L"I \CI . ;~~ tcl-ITIS ;~ncl conditions" is not u checklist itcrn and is riot ;I 

I)\\ p i t  llns agreed, I~o-\\~evcr, to ;~tlilrcss thc issues surrounding the 



:II*L> ~taclirtlt.rl 11-1 [lac S t ~ ~ ~ l i  Dtlli~ta SCjA?" ;IS well as thc SGATs illat 

C F Z ~ , ~ ~ :  ,'$ ~i:tnttr_i *Iijiil ~~r~~cljjcdings. i~lclucii~~g thc scven state collaborative proceeding 

\ \  , 1 ~ 1  '-.-,*i;,. ~ ' i i ~ - i ' ~ i l t ~ : ~ " i  ,sric;l OI\ICI ~~cpc?tia~icl~s. Qwest and  C'I..ECs resolved numerous issues 

!:c'J~~!;$I t c l i ~ ~ ~ ,  ;11lil ~'(~n(liti~?iis I>SC) \ J~S~OIIS .  tliosc 1ii111ority of ~ S S L I C S  that 

ixf'tl~c Multi-state I+occcding, Q\vest and CLECs crettted 

a r 3 a  , ~ i i I ,  !t,ir~o\t-:~l r i i l < I  ~pc ' s i  1Ici111y clcfjncd thc impasse isst~c, and subniitrcd tlicir 

,- : : ; r b r x -  2 : .  r 7 1 ;  j ~ . * q ~ ~ ' c - f t : t i  i'lti'ili[;~t~\r 111 tllv &~fi~lti-si;lt~ PI-OCCC~~II!; ("Multi-state Fncilitatar"~ for- 

': f;li-.rt?r:i: ~ 1 i x '  L l  till t-1;t:~tc 1~:lc'ilifiltos's proposed resolution of each inl~passe issue is not 

jxjsitii11'r 01- langr.~age that Qwcst advoc;ttcd, Q ~ i ~ s t  agrccd soen i~fier- 

~c:tt,liiric-rr~ of cacll impnssc issue to incos1~01-ate i t  ill ~ I I C  SGAT. Tlicsc 

. r l t . r ! :c i lh?  ! i ; l i c t  SIIIT?,L:CIIIC~~Q I~ceii c~~dorscd with 110 recommended c1131iges by  flie 

" 3  -,::- S f  iR<sr7t t ! , ~ i i ' i t f ~ i \ s i ~ i i ~  Stai'f ("Staff '1 iind 11ii \ ,~ also becn ~viclely enclol-scd bv commissions 

;'.ti i:c ; j i  i!~!\!; 11;  r i l i  k!lit~r-x~atc t31-ocoirding. 

i ~ ~ t . i * r i ! t r i ~ q i ) ,  f_)itc".,t Iliis I I ~ c o I . P C ) S ; ~ ~ ~ ~ ~  ill tlic latest \~c~.sioli of thc gcncral terms and 

Lic i , j t !~b  z;cs ~ ~ h f i  :"1<:115 "1 11s Sorrtl~ D;ikota SGAT the pat-tics' consensus 3gl.ecrnerlts liom \>!her 

re;.: i.ii!;:ii:\gc;. rec.i,\rsia\c~~dcrl by the Mulii-state Facilitator and Staff, and ihc l a~ i~unge  

J c i ~ . .  + ~ ~ . 1  . i % i  + . 1 l - ! : t t r ~ i ~ . ~ ~ t o 1 ~ . ;  js:it-tiuipat~ng 1!i tile Multi-si:ltc Proceeding. Ti~csc gcncrul tei~ils alltl 

~ " l i ~ \ i ~ ! ~ ~ i l ~ *  ,!LC il!!*%i? C ~ ~ I ~ ~ I I I C C I  in  t h ~  KMC' A ~ I - ~ c m c n t .  Q\vcstes intcrcc>lincctio~i 

i c t i + ~ i ) n ~  V, 111c.' 'Thus, the language i l l  t l~c  Soutli Dakota SGAT and tlic 

f.;~t-I-y 13. r3rotl1crson rc: Cicncl-al *i'cnns find Conditions, f i l c r i  on April 2. 2002 
*I .<:I-III< ~ I I I ; ~  (~~o~.~[Ii~ioris' ') i(:)wst Ex. 5 6 )  Ex. 1~1313-G'I~C~-l (IiLh4C: Tciecoi l l  \,'- Inc. 



6 a"  ' 
s , 5 -  ;l~r;:cit: : r  iSi,cifr I ~ I I ~ I I C I ~ ~ \ I S  ()M*cs~ ~~om~~roni l ses  and consensus pro\~~sions that \+,ere 

Ei'\. 1:111~0ria11tl>'. ~t rcflects tile c.onclzlslons of Staff, the Plvlulti- 

~ ~ ~ I I ~ J ~ I S S I O I I ~  concerning the r-csol~it~on of tliosc issues that IY~I-c 

. " '><*  
t, a , x i ,  ; i ~ j %  1r:l i i l i t.c 11%. tlic ~ C I I C I * ~ I  terms :in4 condlt~uns pm\.isions of Qivest's SCi.41'. 

.i ~ l : i i j l i l t j i t~ t  i t c i ~ i .  sllol~ld be c~idor-secl by thc Cornmisalon as balanced and 

;.' t i l l  g t , k i t l ' t ~ r ~ t ~ \  6) i '  1 ; \ I - I ~  13. I ~ I - O I ~ ~ T S O I I .  Qwcst sets fortl~ at l ~ i l ~ t l l  the reasons why rhc 

: &  - , r ~ : 1 r p ~ $ 3  t k i i . i t ; * ~ ~ ~ ,  + t f  ~ I I C  h-j~i[il-st;~tc P:kc:ilit:itor : I ~ I L ~  Skiff arc iipp~-opri:i[c aiid ~110nid be ~ t p p ~ ~ o i  

( Inly r;eo p i i~ ' t i~s .  Miclco and Fiber-Corn address general tern?> :inti 

L , i - t f , : ~ l f i : b ,  .i\*=i;c? t t l  {cct?l.rI ~ ~ h t i i l ~ ~ ~ \ . v  311~1 e\ideilcc.' Neither- Midco licsr FiherCo11-1 takc i>+suc 

i,+ t l i L  t - t > !  i ~ ~ i l i t ~ i i : ,  (?CL1Jic gc~lcr-:~l terms ancl corltl~tions provlsioi~s or the recommcntlat~ms of' 

k i t ;  ktt;j;i %t,:+c' i-,ii*ilir:~titr anti Sti i f l ' ,  As s u ~  Iht-th below. to the cstent Miclco or FiberCo~n l-alsc 

:,:Ltr-t: ;...2ztis%r rcst~uc:rtirlly sub~nits tl1;li the concern 1-13s been resol\icd or tii:~t rhc 

7 1  r 8 i : ' i i~i ;- : i lE, irr~w  if‘ ~ht' Mu1 ti-strtkc Facilif:,~tor and Staff should he udoptcd as the rilosr 

. i\<y:i\ j:~ ;:tic :eskrj~tf jol l  I)!' the ISSIIC, 

3, 1 ,+* I i l l , \  J I ~ ) I  - , ~ ~ I ? I T ? I ~  L I I ~ !  t c \ i ~ ~ i ? c ) ~ ~ y  o r  c\  1~1c1icc of'rccord ;~ciilrcs~~iig gc1ic1-<11 ferlii\ ailcl ct .~ri~ii~iori~ i\-,t~c\ 
i , c 1 ,  : L ~ + : . ~ I I L .  ti112 ( I ~ ~ ~ < \ I ~ I I O I I  r, 10 I L I ~ I I I I ~  C S I ~ C I I C C  ~ ~ ~ i c ~ r r i ~ ~ i f  fc~icr;~I icrliis ~o1id111on I \ \~Ic- ,  ( ~ I I I L I  t ( 3  \ ~ I I > I c c ~  

4 - . i i  *:{+ i.1 , ~ ~ ~ ' ~ ~ - c . c ~ ~ ~ I ~ ! ~ \ ~ I ~ I O I I ~ ,  :? 1-k-1 I \  j l r ~ f  I L I I ~ L ' ( !  fi0111 suhmittltlg \ I I C ~  C \ J I ~ ~ C I I C ~ .  li'oll],, no\\. :Ii'iui-i1ini!i\ 
f f - , i  - I  f.., iiiii , : L j , l ~ i < i  i 1 i . 1~  prk\!$l~tl\ 1hi11 A !&I has tiihcri ~ l s ~ \ ~ : l i ~ r o  regiirdlng gcncrt~l tcr111\ ant1 ~ t i ~ l r i ~ t l r i r i .  

A ? t L *  % s s i i ! , ,  rl t c ,  .>.I> ~ l i , ! ~  5::lil a:![] thc hlrr1l1-:iralc Fac~lllalor t l ioro~ighl~~ coilsitlcl.cd t!ic g c ~ ~ c r a l  icrlns , ~ i i \ i  

. I : .  ; , A  I 1 i i  tjtc L ~ ~ C I T I  :I1 cQ.1 '\ p ~ s ~ t ~ i l n  011 t h c s ~  ~SSLICS i b  ndoptcd ill part or 111 \\Itvlc b! rhc 
".:.JI:> "-i,iit i -3,  i i i i ,< \ i r r  . f 1 1 ~ 3  Sf:,i'l. ( fu '~! ,1  h:ii 1ltcnrpct1;1ieti that 1.csi1lt 111 tlit S(>tltli [)akota SC;.r\'I' I~ccausc Q\\est ti;z~ 

c j  - :p*rd,ft:,i ? t i !  4 4  l!zc ?\!~i] l~-%!t!l~~ i ~ r ~ ~ ~ l ~ l t ; ~ l ~ ~ ~ ' \  r c c c ~ i l i ~ i i c ~ ~ i ~ : ~ l i o ~ i s  coliccrt>iii$ tllc g~11~ri i I  tcr1114% i1i1~I cuiidi;ior;\ 
: . I  t -  c j t ~  tflr ' rttdrai j\'l'S;? 'S pos111~)ii IS  rc,jccicd In \r.liolc oi In purl h!/ tlie blulli-state Facilitator anti 

if"1f1.3 '.JI:JII li.:~s. ! J ~ : I ~ I ~ : ~ I ( I I  ' l ~  : t t t t l  Stat.[-\ ~ C ~ O I I I L I O I I  1h ap~ropr1:11c ar~d alio~rld bc! ;idopted 111 thc ('ominit;siori. 



F 7  4, %qc~w St-~%io~f f ,7,2 E : ~ E I c c c s ? ~ ~ ~ T ~  a11d a Sc,rrrca: of  Potential Confu'lasion and 
.Ttri:a>. 

if izi ,: ;y~rl? ,  ) s ~ %  .liltl~ttl: ( 1  Ilew scction 1 ,7.2 that would specifically obligate Qxvcst to 

" t:L.r ,ic8i,t, i p s . + s I ~ ~ ~  a s + *  :$ \ Ir'c< 011 ~ ~ l ~ t i t s i ~ ~ t i ; \ l l j f  thc sarne rates, tcn11s and conditions as existing 

 LA".:^,^; t u t $  7 1 r , * l  8 I C L ! ~  i t  l let t  TIIV tic\$ mtl c:iistirlg products and scrviccs are "comparable." In this 

,a J ~52 a$i,[+. ,,. , <trppo'lrli+ { ~ I C  I A I ~ ~ I U ~ I ~ C  I ~ T I I  Av!'&T ~~sgct l  tlic ILlulti-state Facilitator to acloj,t. The 

a -  ;!.ir 2 l f i i l i  -\r,rtc l:;tci.ilitatolA c.spl~fnccI, section 1.7.2 i:; unnecessary and. fiireher. a 

! !;i.ir:. ::;i\i;t:i+,ii.l\, cst:~l~!isl~cd sland:lrds and methods for resolving disputes related 
i. :hi l i : i l i j ' -  : t i t i f  C : < ~ I I L ~ T I ~ O I I ~ ;  t11at Q W C S ~  111ay apply to offerings under its SGAT. 
! r s . w  %tstlrtl,lr(l:, ;ov iirlcq\ta~c to assurc that sucl~ ternis and conditions comport 
L h  , ? l r  {Jii i><,r ' 5  idzlig;tiicjils ~ ~ ~ i t l c r  tllc . 4 ~ i  slid FCC requirenlents. Thosc methods 
~ 3 ,  ,i~,*\ii - - t t b E i t ~ t : ~ ~ ~  1 0  :11l~xti Sor 1-esolution of dispwtcs in a timely and cffecti~c 

&:$ !::;:$-! ' s  ~+~r(y~ui"ctI  SCAT sectron would introduce substaritial 
,a,:r r ~ l t , i i t t f b  c r L l t t  I J I C  t~~splic~tbil i ty of tl~osu siar~dards and those methods. ATceLT 
.:illil iiiLi.LI t l ~ , ~ !  i i f t ~ ~ p i r i ~ b i l i ~ ~  10 ~ l t l ~ c r  SGA'T c)ffc1-irigs s h o ~ l d  be tllc p ~ i ~ n a r y  focus 
t ~ t  t i t - - i i t i !~  :V i;illi)iil I t : t ' f~~? i  ;111d ~ i )nd i t i~ t i s  for j~rodllcts or services addcd lo the 
' 4 . 5  4 \*iil,:ii c i r ~ ~ ~ ~ i t f i t h i l i ~ y  I X ~ C Z L I ~ ~ ,  at best, be a secoixlary cvidentiary indicator 
.:1 ,. ~ ~ ; ? ~ ~ ~ ! l ; t i t i ' i '  i \ " t f l t  s1:ltl1fory alici regulatory standards; ncvcs should 11 replacc 
A +  ,,ib3,$ ~ i . ~ : : ~ i t ~ t * t 1 ~  ;ib thc tcst for srcsolving disputes.' 

I ,  't'ht* $ 4  ;;!'I' snd KiMC Agrecnaewt already conrairt sufficient staraclnrds and  
~ ~ t ~ ~ i g i l l i r f ~ > h  C O I I C C ~ I - I ~ ~ I ~ ,  rates, tcrnns a~md conditions. 



i 1%; jcti:l~t.-.*lj~c l':iC~llt;it~!.'~ and Staff recommendation should be f@llc;\h7d herc 

'. ;- -I : - ;  X t t i f C a t ' ~ .  jrctf~itrri;~~ ;ISC i~Ir~ild!j ~ ~ r ~ p c r l y  i~ccom~nodated it1 othcr sections of the SCiQIT 

; c5;:.; i,s:::5i:t:,\t~f.r, C O I I L ' C S I I I I I ~  r:tt~s, terms and conditior~s fbr 11e~f7 prcducts and sel-vices. 

,-k,i~:r'?l:-e, i b . i i l ; ' ~ r ~ f i  i. 1 .(7 j)sr~tcc~s Cl-ECS 1 . ) ~  rcaffirriii~~g Qtvest's obligation to pricc 11clu' 

;~,-tfaii  5: .  , s i i i j  - ~ ' i ~ z ~ , ' c ' s  117 : ~ L ' C O L ' ~ : ~ I I C C  \vitli all aj,plicable iaws and regulations. Sectiol~ 5.1.6 states 

i l l  .<I:  rcc-- irrtd i*:tl?rrhilitics currently 171-ovidcd hereulidel- (including resold 
i t * L  ~t q l i ? t I i l i i t t ~ ~ r ~ ! l < I t I X  S C S ~ ~ ~ C C S .  IJt~hundlcd Nctwork Elemcrits: UNE co~nbinatioris 

e - 
,r?,:L? ,tilt. ijiclr)i' X ; ~ . V S C C ~ )  alid till rrew and adcljtiol~nl sewiccs or Unb~lnclled Network 
t F;iirc~?t\ I r r  bt: pro'i'iklcd hcl-cundcr. shall be priced in accorda~ice with all 
~ ; l j * t t ~ , h t ' l i "  j~ r t l \ i '~ j ;~ t l~ ls  of the Act arid thc I-LIICS a11d lordel-s of the Federal 

r ~~rg \ !Tr ' . ib i l~ , t t Ic~ i lS  < ' o ~ i i i ~ ~ i , s ~ i s ~ ~ i  and orders o f  rhc Commissic>n. 

iii 1;1.;.., li,f4qi3, Q ~ Y C S ~  is ; ~ ] T . c ; ~ ~ J I  contr:~ctually obligated to offer new products and services i n  

,s~l, ,t~ril:a;ri-,; ~5 ill? zt l !  applicrrblc Izta; and regulations. Thus, any Iletil products arlcl services that 

S s s  ': c-+l 1 I! tc/.i Eltt!--t I?? {~ricccl :tocording to the governing body of IR\V and regulation and m~lst hc 

i:gptl~zc+i *nt,'c4rr~lr1-igl;$. (;it-etr this provision, section 1 .7.2 is uniiecessary 

i 1\15 rthfip;i'iit>l\ 1 0  price ~ ~ - O C ! U C ~ S  and sei-siccs in accoldance n1itl1 aj7piicable law also 

2 i.::cii"~ 1.. ~ ' i j o i ) t  ~ I S L ~ C ~ I ' S  cI;ltin~a regarding the alteri~ig of existing products and sel-viccs to create 

\: ~ t i ' t + i l i i ~ ~ \  , t l \ r l  SCI-VICL'S \ f ' ~ t l i  ;I highcr price. "Comparable" or slightly different products \t.ill 

::. i 3 - J k  r i i f x  I - l c  1 7 i ' i ~ ' ~ ' l  ;iccnrcPing to thc governing law. Qwest cannot arbitsartily price sucl~ nc\ i  

I ; ,  1:iirtIi~r. tl)\vcst cannot r e ~ n o ~ ~ c  lkati~rcs it is obligatcci unclcr latv ti? 

I .  1 f ~ i t h *  i1lfico.s conccrn tllot Qwest may "'eliminate unique featur-cs that rnay be 

f I 1 ' I-hori~a\ S~rnitic>n$. l i lcr i  on March 1 S. 'Of): ( " S l l l l ~ ~ ~ o , ~ ~  r)lrect"l (biiflcc, I",, 3x1 :,t 



kr:+%ti:c! 5% r Z-f j > ~ t ~ t e c [ ~ n l ~  ;~dch-esslng sates. tenns and conditlons for 1 1 ~ 3 ~ 1  ~ roducfs  and 

i "* 1.3, t i  hlcit Ilr-r)i ides Tor n truc-up of rates. telms. and conditlons govennny 

i11_tC' \s t sh~s  to ~iegotlate an  amciid~iient with  different rates, terms 

~lut incd ?I!  sf: fb1. wdi IICV; product. Stkction I .7.1.2 states in  rele\~ant 

4 f  ( I 1-f i s  14rv&, 1 1 )  ncgntintc an am~ndmcnt ixfith different ternis and conditions 
i i i , r i ;  alcijii~i,i t'iy Q i ~ c s t  fcss s ~ t r  new product, CLEC agrees to abide by those 
:L~T:II.~ : ~ i l i i  ~ ~ ) I I C ~ I ~ I ~ X \ ~  011 ;ti1 interim basis hy csccuting thc Intcrirn Advice 
:t,,jaipj~tlti 1 i:lfei, (tlzc Llnn 0:' which is attached hercto as Exhibit h l )  based L I ~ Q I I  

' \ lac  iC:t1i3 imrl ctln~titions ;i\'nilable on CJwest's  holesa sale website that Q\;siest has 
:tJc~~!i!;c:i ;x:> 17ur'r:ii tlirtg to thc new product. Thc Interim ,4dvicc Adopt ton Lcttur 
-L$ rli titaistlt.i:\nt: v,hcn thc final o~nenciment is approved. Thc rates and to the extent 
:"i .:' i~it~fht~:, {lthcr ~CSIIIS and cor~dilions contained in the final arner~drlicnt w-111 

rs*t,$r; P : z E ! ~  1(7 ~ I Z C  ( J i i l ~  1111' 'illPeri111 Acivice Adoption Lettcr was executed. No ileiv 
p ~ r I \ i i : l  zrn;inllg, 01- ;\ccomp:mying llitcriin Advice Acloption Letter \vi11 be 
&r?~~-irric~.i  Lo ilirlik or :liid to ally ratcs. tcrli~s or conclitiol~s existing in this 
(ii2i+>:2$~<tlf 

i. 5 t l  3 4 .iz i; ; tti?:'.+ivii i?ii~.t~lg i~orksfiops i l l  othcr status. this provisior~ ensures that final 1-;4tes, 

2 4  , . , .?::.,I , L i ~ , L l i ~ l l x ~ i t l ~ 3  of ;i nc\i ~srncl~,rct nr scnflce relate back to the esrcnt practicable to the ciatt. 

2. 'l'be ~ P ~ C I ~ O ' I S C C ~  Scction 1.7.2 would promote confusion and delay. 

j$r:**.:iii-79 I v l f i g  :ipprcyx-iatu because of the existing SGAT proiections. the hlrilti-state 

! .s. ;:si  it^^: -? ,inti Sr,ri't"?, rrcconznr~ct~cltrtions are appropriate becarlse ,4'r&k5r's section 1.7.2 \vcluid 

<l~li~j'. Nnwlicrc in section 1.7.2 31-e thc ternis "comparr~hle products anci 

% t i  ",-i~ltii:trtr~:~liy s:trne rates, tcr-ms and co~~ditions." Rccausc thesc terms Lire 

;icr!S.,-r S ! c f j ~ i c ' i !  ~ t i t r  :%~~rccpiihle o f  casy clcfinitio~l, the parties \rill surely dispute ivhat is 



. .. 
3 , t l ie l  1%11;11 15 ' ' ~ b i ~ 3 ~ t i l l I t l i l l ~  the S ~ I I I C . "  G i v c ; ~  filis ari~bigt~ity. dispute resoliiiion 

j::~ *.: r'c:xili~~:s* 12, o111rJ Ite !11\~1kc11, ses111tlng i l l  ~ieedless delay and expensu. 

! i:t-~fit.r*. :l~c ~ ? ~ ' ~ ~ ~ ) o s c d  suction 1.7.3 adds ail winecessnry Iaycr- of atialysis in resolv~ng 

;,lxv. :t*t':?i ' 4 x 1 ~ 1  r 'oiuliti~i~ clispi~tcs. According to scctioli 1.7.2. the first inquiry in any  J~spute is 

5h3k3tj3%:r !!I$: $1i:% pr~cI11cr nr scrvicc is "corinl?arablc" tcs an es~stilig product or sen7ice. 

%L~l~,r"i4jr'+-,- ti!- tht: ;\IIS\VUT 10 that i~iq~liry, n second iiiquiry 1n11st be undertaken ta deterniinr: 

. . 
i: i:<ijis'i J \ K  T ' I I C ~  ;II'C iij7171-0l1~iilt~. For cxample. if  the products or services arc "comparable. the 

li+r:'!!i;--- ~ziti'.! r ' ~ : ~ l ~ l i n r  n~llcther tlie prices are "substantially similar." If the products are not 

+ i : i~l j ' i f l+.tb~~, I ~ C '  ]?:irli~:, I I I L I S ~  C X L ~ ~ I I I I I C  ~ rh~ t l l e l .  the price is appropriate and reasonable. 111 eithcr 

xl;i-;iiitiit, t fw i a j ~ j 7 ~ ~ ~ ~ ~ i i ~ t ~ ~ : ~ ~ ~  of the price niust be examined. Tlie iwo-step inqi~ir-y introduceci b y  

.* - - .  I ,: ::.* rixl fiisiisg. burdcnsol~le, and complete1 y unnecessary. Rather than oxaniiriing 

l i  a .  d : l , x : j ~ ~ * l  ~ \ C $ L  l l ! i > t l t ~ ~ t ' r  arid services al-e con~lsarable to cxisting products and sesviccs and then 

c : " i , i ~ ~ i i a ; ~ i g  !tic ;-ip~~ropriarr.ncss of tlic rates, tr:niis and conditiolis, tlie fbciis shoulcl be on tlic 

q w s : j ? r  ~ , I Z I : I I C ~ ~  t~ f ' fhc  rates. ~CI-111s and conditions in the first instance.' 

3. Nn C1,EC objected to the Multi-state Facilitator's reconamcndation. 

: S k i ;  tilg t i ~ c  h4iiltl-state Proceeding, every party \\as affordeil an opposl,lnity to co~iimanr 

!r; '<t;. i g :  tttiir";t FISL*  re~o1~1~1i~01d;rtions set forth by the Multi-state Facilitator-. LVliilc AT&T 

~ ~ 3 r i l ~ ' ~ I i . ~ j  !lti53iCTillJh ~~SSLICS. i t  did 11of d is j~i~te  the Multi-state Facilitator's recoiun~cndation that 

/ i i ,~ i+l;r . -c~i:  Itot>ir~i,!l I c flcncri~l Tcrrns and C'ond~t~ons (Qwcst Ex. 5 b )  at 1 I 

:,1 .!i ! I . l l  



2 - j A - i  &,. jar,~jir~*-t.cf \ C C I I ( ~ I %  I.?.,.? he rcjeclecl.'" nor did an,' other C'LEC' dlsp~itc: thc 

4. E,ve~,y c n ~ ~ ~ r n i s s i o n  to address the proposed nesv section 3.7.2 has rejected i ~ .  

'*.$ sCt {;it-?$a lil tkc Itch~iltal Testimony of Larry Brotherson ( Q ~ v c s t  Ex. 56) at pages 14- 

I '. :C L?!:>,:EI~ c ~ , ~ q ~ t r r ~ i s i ,  cvcry that has ruled on this issue has rejected the proposed 

Erl C 'idt~r;)tli?. thc I-lcaring Comniissioner, calling scction 1.7.2 "an affi-o~lt too far to 

i r i r  ::,::?:1:,+ t i i  , t  fit.111" itntl "nvcn.~r:achli11g] i l l  its attempts to seize \vl-in[ wot~ld othenvise bc 

t ) i : < b j  i, ~ , f l t i ~ ; . ~ ~ t l t - ~ ~ t >  :itxI I I I I I C ? V ~ ~ ~ O ~ ~ S , "  fou~jd that ATStT's proposed section 1.7.2 was 

: , ; a i r i ' < i = i r ' - . t l >  .titi1 ; id~l~'t I  ; ~ I I  extra Invc~. of uncertainty to the process." Liliewise. tile Iowa Utilities 

l?;i;iiii \ i $ i i i i i !  ~1111: "tlw sSi\il;itic111 hiis already been adequately addressed in another SGAT section. 

'*H~;LL : t ~ l : j  I pilol~3scti t)y AT&T i s  ~.ejectcd."'-' JII Montana.  Nebraska al~cl Noi-t11 IJakot:~. 

1 1 
% - ' A  i ~ t - i i  % ..-, 111 ScvJ .Mexico, thc commission adopted the hqulti-state Facilitaror's 

:;: : r ~ i ~ ! t i ~ ~ l r f ; i t i r , \ ~ f  ; ~ i \ i l  ~pecifically ~l~teci that ATGtT did not contest the Multl-statc Facilit;ltorYs 

. ,  
i * ~ . ~ . . t ~ . : i r . ? i  2 . :  \ r ~ l t ~ ~ t i c  \ ' I / \  1 n i l ~ : l s s e  ISSUUS, 111 /he I\'/L!~/PI. of / / ? P  l ~ l ~ ~ ~ ~ \ r r g i ~ r r c ~ n  !t~rrl t ' S  I / > \ ;  

, I  , . , r r ~ / ~ i j i : / t l i i i < '  If I ( / /  6 -?:I/'(.) of thi' T~I '1~ ' ( . 0~711?111111 ( '11 /10 t l .~  ''Ii'f O J  J Y Y O .  CICCISIOII N O  R(I1-1 102. 
f '+ , 1 z r : # , 3  i - ' ' F - ;  i'! % i t c l  F'lK Nov.  20, 1001) ("Colorado GTC' Order") :it 3-7 

I : : :  > ! . ~ i ~ ~ t l ~ . i i t  i2cgii~-d11ig General Tcrn~s and C'ond~trons ;riitl O S ~ C I  licgar~ling C'liangc 
' t :  .* . . : ' % : i i  ~'*rl . ,c".+ : th!f l i l lc ' l l lL~.  !kl /\'L'. 11s I!'c's~ C - ' O l l l l l 1 l l l l l l ~ L l t 1 O 1 1 ~ 5 ,  /!1C.. t l ~ k / l l  I_)\1't2\t ~ f l ) . / ~ ~ l l ~ f l / l ~ l l .  I)oCh-ct NOS. 

< v t  2 '  . : $ I '  i 5 l iw,,~ r t : r l t l .  l<~>ard March 12, 2002) ("Iowa CFl-C' Orclcr") ut 7.  

1 :.,:i I: ,7: .~;t l  (TI: %.J~Z 1 CICIICKII T ' c r n i b  & (.'onditions ar:d Rcsponscs to C ( ~ K I I ~ ~ C I I ~ S  Rcccivcd Ori I'rclinrinary 
,+ . ..> .. k,:: $jZ, i ~ . ~ i ; < ~  r t ~  J /W / ~ l l ~ O . S ~ l ~ [ / ~ l O t l  / I I / O  Q \ t 9 e , ~ /  (~OI. /J(JI . ( I~IO~~' , \  C ~ ? ~ I I ~ I / ~ [ / / I < Y J  liJ;//7 iYc><si~~)li 271 {IILJ 
* i  .. I i i i , ~ 2 , , s 1  if,..::$ i :  i / f / i / f i ,  1)ociiet No. D3000.5.70 (Mo~itaila PSC' DCC. 20. 7001 ) ("i\l~i:ti~~ia G TC C)I.~~CI-"I i l l  

, +? I i ~ I + ~ : I - . ; ; : I  Ii? f'm ( (  ~ ~ I N I ~ Y  5 fi.cp~)rr), 111 i/w , \ 4 ( 1 f t c ~  o f Q \ t ~ s t  C ' o r p o ~ ~ r ~ o ~ ~  SCTJAI!I~~ . - fp j )~~)~~i!  o j  1t.y J ( L ~ ~  I $ L ? ~  

"- I-. i. ?L1 * s i  : / ~,(:i* i i ~ i i i  ,I ~,fi!i(!j/~. 710.1115 (.5(;.? 7 j f '~ / /*$! /< t t~ t  10 S C < . / / ~ ) F ~  -75-7(// 01 111~' I YY(I ~ ; ~ ~ ~ J ~ ( ? ~ ~ ~ ~ I ~ L / I I I c c c ~ I ~ o I I \  , - I C I .  
. , ? ,  2T=,: ,  ,,, 7 t i ~ ~ ~ i i  :Cyt2 t -1<7: jh4cbraski: I JS I '  Jan, 3. 2002) ("Nebrasita GTC' Ordcr") 717 16-10: Illtcrim C'onauitat~vc 

F' 7% :#  ( $ 4 .  t * 7 i I l , F i  ' !+,5 l t~4,  .j j 1 ' ( ' % 1  ( O 1 l l f / l l f t ? l ~ ~ l l ~ l ~ I t l I ~ ,  /?I( '  Si '( ' tlOt1 1171 fi)t17/~!1(1tll'(' / l i ~ ' ~ ~ \ ' ~ l g ( l t ~ O ~ l .  Cast Ni). 1'1 1-?:-1- 
.:- 1 . 3  i ",ilnc: i!,l$,n\,r Ik5r I e.11 17, 21)03,) ("North Dakota Order") a \  14. 



jat7 %jii>-i~iI r i b . t ~ l t ~ t t ~ ~ ~ ,  ' S ~ r ~ ~ i l a ~ l y ,  tile Utah C ' ~ n ~ i i ~ l s s ~ o n  endorsed ()nrcst's ar-gun~znts ai:d rejected 

%a:, t&-ql I "' . ' ' In \Y;ishington, thc C'omln~ssion re-iected Scctlon 1.7.2, accepting ti-~e 

'PC L ~ * ~ i ~ j l ~ x p ( ~ l i i  il-J.5 Z O I ) C ~ L ~ S ~ C . ) I I  "[\v]e arc not c i~ i i \= inc~d  that AT&:T1s ~ I ~ O ~ ? O S C < ~  SGAT language 

li,oir!it tk,\':c t i l t  (fcsirc~l cffcct OF avoiding delays in ~ h c  availability of new products. and 

fl~<~cl,;v h a ,  \ti5 i i rr  1101 rcijuit-c Q~vcst to include the language." '"  

I 4 l i  utl uflirc rcaso~ls sct fo~-th above, Midco's concerns arc already properly safcguardtld 

!JI  ~ h c '  54 $14 l .  ,.Iccnniir~rrty, .- n rlcw section 1.7.2 sho~lld be rejected." 

r Irrtcc iilzg,rrtiing SCrA'l ibcrlcral 'f elms and C'onclltions. iil rile i \ l i i t / ~ t .  (I! Q\tbrsf C'or.j~il/.L~fiotl'r Scr~~iiotl .?-I 
i~-i ;is t r l i ~ , ; i  r i 1 1 r j  I & ~ f r c . f :  ;or- :tlt~r.atril~c P,vrr.criur.i> 10 I2l'c:irugr [/la Secrir>n -771 f'rwc.c~.\. Uttlt?? Caw No. 721.19 (St.\\. 

:$ ' .-i?-~* f'ttn fi !is i S. 2lriil i c"Ncn h1eu:co C1TC Clrdcr") 711 8-1 0. 

j l~ - i ' i 'T l  -ni;ij C'tciL'r, /I! lhl~ ,\!tlft~'/' Of tllr? ~~~~/dtc'~!l!(lll Of @l\'c.Tl ~01./701~~1lil011 ( f / k : i l  1:s If r?\l C'f,llltflil:li( l i f l f l t i ' .  

! p j v t s ~ i t /  i ~ ~ I I : ~ / ~ C I I I ( P  /i'ith 47 i ' . S { .  S 2-l(( i j (21(B).  Dockct NO. 00-(149-08 ([JtLlb PSL' da~i 2X. 20[)2i 
% i !JiL 4 t 1 t f ~l~icr1.1 '11 i - f i  

I ,\;r\r~ctt~ > L ~ ~ \ \ ~ I ~ , ~ I I I , I I  (5rde1; Inlti;ll Orclcr (M'urkshap Four): C'hcchlist Itcm No. -1. Emcrpnp S t r \  KC!,. 
2L.1i J :! i i t111~~ , i i t ~ l  i L > I - I L ~ I ~ I I ~ I ~ % .  [j~ibllc I I ~ ~ C I ~ C S I ~  ?-rack A. arid Section 277. 111 the .\l(i11c~r- ofrlie lrr\~~~trp:rtitrtr r'tr:r, i 'S 

i t ,  i $ o ~ z r t ; u / ~ ~ ~  ~1:rt;/15 In< '\ ( ' ~ I ? I ~ ~ I ~ L I ~ ~ ~ ~ c J  lf'1111 SC~LY~(JJI 271 yf ~ / I C J  ~~/ec~~~titi~~~itiir~~fiot~,~ , ~ L Y  (g- iW5: it1 tiw . \ [ ~ t ~ t l r  C I /  

'> < 8  L ~ r t ~ t t ; t i ~ t t t < , ~ : i ~ c i t 1 ~  [tic . Y ~ L ~ ~ ~ I I I ~ I Z ~  ( I /  C ~ ' ~ I I ~ I - L ~ / / ~ -  . - ~ I J [ I ~ / ~ I / J / ~  Tcru~ .~  / ! I IJ - .SI~LI~I~ to .St c i ~ f ) t ?  :...+?(/j 01 f h t ~  
[ =  ,: t t l i < i i t j i i i : i r  ~ 1 / : ( 1 1 1 1  - f r  I of /9Vfir Llnckei Nos, LIT-003023: LJ'1--003C)40 (Washington Util~tics and Transpi~-tn~~c-~ri 

= : -  14. 2001 r'.\+:;i5h1rigfon 311ih Supp. C3r~Icr-') 41 302, ul/il.t,letl in IICII-1 ~711~1 i.et~a1:s~i~i it1 j l t r r r  7 \\,cnr?- 
~-.:"!~:lr ' ? : t p p i r ~ i ~ ~ ~ i r t ; ~  (lrslcr, r cirniliis4ton Order Addressing Workshop Four Issues: Chcckhst Itcn~ Nu 4 (I<aop\r. 
J .'tirq;:+ii1i. 'L~ 'CI  T C C : ~ .  I r~r~~r :h l  I rrwi\ ;in(i C'cir~~l~tions. I ' u ~ I I c  Iritcrcs1. 'T'r;ick ,4, a~iii Sect~ons 272. Irr fhc ,lfu!/c'/' 0 1  iilt 
:i:.ia- t':~::r* i 5 r? t ( ~ / l l ? l l t i / ! l ( ' i i i i t i i ? c  i17r 11 ( ~ ' I ~ I T z / I ~ ~ I I / ~ (  L' lf'itl~ S('L'IIIIII 171 ( ! J  111~~ T ~ / t ~ ~ ~ o ~ i l i l t ~ ~ ~ z / i ~ i : ~ / ~ r : ~  .-1( I i t ;  

+ -<'f* - ~ r ~  l!~~!i  t ,$/ ! It'<*-,! ~ ~ i ~ ~ ~ ~ ~ ~ i t ~ ~ ~ ~ ~ ~ i ~ ~ i ~ ~ .  i r l C  's .5'tu/or11~7t1t ~ [ G L J I ~ C I  ( i l / \ .  ,~li~~:ricll~/c T(T-I?;L f'1ir~w01i1 .Si~f !!(lji 
4 * - ' , 7 ~  , S T  ,+titp / f v c * c  ~ i r ~ i ~ , f : , ~ ~ z : ~ ~ : l , ~ i ~ ~  - i t  f I?{ /YVf) .  ilc~ckct KO<,  LIT-O03K!2. LJ.1'-(UJ.3040 (V+:i~li~ngi(~n [ i t i i ~ ~ i c ~  '~nd 

~TA--; . i g ~ . ~ t ~ m  f ~ ~ r ~ : : r i ~ ~ ~ ~ ~ t i ~  'sl:~r.h 2 ~ ~ 0 2 j  { " ! V ' I \ ~ I ~ ~ I I I I I  38"' %t~pp  Or~icr") 16 

l i? ;I. :l:iLiii-.:ct~~ +>!-+I I ~ C ~ ~ Y  -,ci.tloli 1 7 2. >11ifc~) clLprcsscs ii COniCl-iI ahou~  tlic itmrng ncit protiacrs b a d  
s 3 ,  :ra ii*,l:ct!ci;ii,il \:lril  !,JL\C\I'\ .'Snt;jrtPuh" wrvicc ofYer~ng. R4idco also cxprcsscs :t concern i~hotlt  what N S N ' I  &irc 

i:. I , r r i ~ - i  ~ f i  1111: * J ~ ( I . I : T ~ ' ~ ~ \ .  W ~ ~ I C C  ~>:'fcring. .YPr S i n i ~ i ~ o i ~ s  Direct (hlidco Ex. 3 s )  iit 10-1 7. O~x\.ust ,~tldrcrsec hlicico'a 
,:.?!sip;: gri. ,~iri i: it  1!1c "!rri1i:iil7:ik" nfferrr~g 111 its brtrf conccrnlng C'liccklict Ilenl 1-1. Kcti,ilc A4 ~ C I  fort11 111 t113i 13ri~'f' 
,:i!*i i j - s ~  !r:r ~ I I I !  L*~,ILICIICG. I I  itppcars t l icrc \s.;i$ a sirnplc ~i~isn~ic!crstaticl~~ig ahout \\hen 11ic nu\+ KXS's \\err 

,r.,i*i.iir!- t i r i i r  i1 ;+irL, 5sc11 I I U ~ I C C  uf I ~ C  SmartPak wrx ice offering Funtlcr. h11dct)'h coniplair?ts rcgardlng :rcces\ tn 
i.i ..i<;:tir ZCI,'.LC R ~ , I ~ ! \ J C ~  / \ l t huu~h  h41clca lias hccn rcsclling Q\LCS[ ~ ~ r \ i c c %  1i~1 3 nur:lhcr nt' >c';lr?. hl~clctr 
- L ; T :  : - 6  1 ..-,~F,L*L.! 1:  tnci  c)nll' onc cspcr~cncc. \s+rli~cli ha< hccn rc.;c.!\ cti. Firioll>. ad\anc~\ .  v,i-l~it.it ntstlzt. ot' ntli 
;_i,.i I i g  ~i i i  i ~ l , r L i ~ c c :  ~ l i i t l  ~ C T + I C I :  o15:r1i1gq5 1 5  p~ctiicic.d I(>  rcstller C-L.EC\ In c..otrtli Dakota :\cctbrdri~gl?. Q'i\~\i 

:, -?.=it' + : ( , t :  k i r  i t r i ; !  6 ~I.",CI,I!C) 0 1  the SCiAl' and the K17C' :igrccmi.r,!. rn .i<IJ~tl<\i~ rt i  C]\\cst's rion-d~<cnn~rii,rir~>r? 
!- -,<i-'-i.-- t i j r ! l , - i -  k l i d i i t ' ~  roiiccrlli. Sce Qwcsr'\ ivrct nn f'hr.ckli-,t Iteri> i-?. fte-,;llc 



13 a E'tti. 9.'critnirrissiuzr Should Retain the Discretion to .Address Retail Strs.ice 
I>uaiiiI> t[ssazrs Under South Dakota Statutes and Sadwministra4ive Ruiles, 

"..'i,iiii*i *-:lhir~rt?, &at "3 prov~sion s'tlould bc included in thc SGAT which would transfcr 

,:,;LC t G i t ; : r : ; a ? t ~ - . i :  Ic;*icrl c;:il~tror~s 'igainst the retail provider to the arholesals pr-ovider if 

% f r '? , i l t r ;~ i  I..CI.IICC' sr:iiltlarcls art? clxic to j~oos provisioning of senrice by the wholesale 

p + f i ' : i f : v r . "  ' nZgiim, I ~ T C  ttlultr-state Facilitator and Staff consiclered and rejected this same 

:%i:,it~~, \!I< i l { ~ r ~ c t l r ~ ~  1Cie11tified by Midco is already properly prolecteci. .-2frer 

..jit,:1*.(i:1~:. !)LC I*->IIC, t l t c  Xlulti-htatc F:~uilitator concluded that no language should be added to the 

$ 1  h;, , ! t i%i  1 1 1 ~ '  t O ~ ~ I T Z T I ~ S I C ) I ~  is bcst p~sitioncci to address liability for service quality in the 

r cctt: i :?b.~ irt 11% I Y ~ ~ ~ C C L ~ I ; I ~ : *  ti) ~st;tblish or e ~ ~ f o r c e  service quality sta~~dards: 

1 12r prt~hlc~n i v i ~ l l  this rMidco's] approach is that it may not be consistent wit11 
::nt:!.r 5taicr's pillicy r-cgar-ding such assessr~~ents. For example, a commission corrld 
ic:iirrtni;~a~fty :<eck to penz\lize a CLEC whose failure to demand proper 
~rt~n^ji~srn~;tx~i'e ftrpnl i t s  wllolesale supplier (or perllaps ever1 to be watchfill enaugll 

iS f i (~x4  : f ~ : t ~  i ts  e ~ ~ d  uscrs wcrc gctiing poor service due to the actions of Qwest as 
, I  i t , * i i t l i % ~  cctt~tribt~tccl to $ 1 1 ~  poor service that the commission Illay find cause to 
p:;i;iii;'c". . . 'f'he supcrior way to deal with CEEC concerns about such "vicarious" 
Il?tl%t!~!y IS fijr 111en1 to makc arguillents in  proceedings that either establisl~ such 
-h~;~i~(i;i! ' \ i l i  ;LCICI S S S C S S I ~ C ~ ~ S  in the first place, or in cases that are opened to enforce 
iEtct.rr- I"lli> I I I ~ P T O ~ I C ~  . . , is better designed to give commissions the ability to 
irt t l 'cm: tl~vir view of what cusfo111er-protection ciemmds in their il~dividual 
;it~j~;~ii~+ti~n:i..''. 

i /IS M [ i i t t - ? ; t i ~ t ~  12:icilit:it~r's and Staffs  resolution is appropriate because it preserizes the 

i - r ~ i ~ ~ ? i ~ i \ ~ i ; ~ l * t i : ,  ;1~1t11~9i'ity to  address retail service viollttio~ls under South Dakota statutes and 

* r rP : t i t i ~~k< t~ t , t i s i  I . I ~ I C S  i i~~( j  is. 11s tltc Multi-state Facilitator put it. "the superior way" to deal ix.ith 

2 i i r , r ; l l i ' c r l i s  ; ~ l l r > i i t  itability for service quality violations. If Midco's position \sere riciopted. 

-!r:ji-itrrrr\ I -Xin .cLi  ! hlrdco f i x .  3 8 )  ot 12- 13 

' . $ ; i j ~ r ~ . . f . r f c .  ( J  I f 1Ccptrrl tit 15; Cil-!fling Dircct (Staif Ex. I )  at I12 

*+!?;.::I ! 13 ( f.li.pcln irt 35 



f ' ~ t i a : ~ n ? i ~ + . t i x i t r * ~ -  ahilt~:. tcr i1~i1x-s~ retail service related penalties would be frustl-;i and 

I :~~?~:~.,:  - - ' & I  31riirrr:: !list tfie Coinrniss~on's discretion 1s not limited, the Multi-state Facilitator's 

.:" i '".rsi4!'c rcv i t t i~ l t> t -?  sl~tx,~lni bc ,.idoptcd. 

% I f , :  13r.r~tllrf~i~t~ c.cr11ar11s. liability for scrvicc quality violations may iiot, be as clear cut 

I 
.t " i ! ; t ! , ~ ~ - . ~ ,  i ; r ~ ~ t i f i ~ ~ i  S ~ ~ ~ I ~ O S C S :  D L I S ~ I I ~  Colnmissio~l proceetiings addressing service qualily 

s i i . y t . l i ~ : a b ~ . ,  I ~ I C  ~'\;it-tti'h 'ri i l l  $(:I li~rtli their vicws of liability based 011 tile prccise issue pressmted. 

rh: g.i :ytt.iiliaj.: \+m ;inti thr. cvidcncc. It is in the context of sucli proceedings that liability is best 

. , d s ~ l t i i ? ~ i i  ;~tbr! ~tj~l~o:~fii>ticcl by tlic C'o~iimission." While Midco argues for vague language 

;Cr$iFl.ilPit * t  f " t r l l ~ l ; ~ , * ~  ~l~if'i itlg c>f'li:~bilit~ to tllc ~~l io lcsa le  provider "if' violation of service standards 

. i?t- sitit:  t r v  jr,iirr ivrli i5tivlj1lg of S C I ' \ ~ ~ C C  by the wholesale servicc provider." Midco offers no 

;+r%2ki.'lr:-it' f < i  ihc I ' x t  t lra~ tlx siolation may be attributed to other factors as well. Further, h4idco 

i t i l - ,  r l :  rtfe;rt~l:l,. :n :;ilyle rcrison ivhy the conccrn it raises will not be properly addressed 

~ ~ r t l " ~ r - t t a ~ i t  uil) ; t ~ j i l  psa~cr:durally by the Cornmission during proceedings that concern the senice 

zpL>$2T-* $ ~ ~ \ L i t i , ~ t l  ?!i%liC. 

Lg,,rtti. c\.tlr? vun~~n~ss ion  to c011sider this i s s ~ ~ e  has adopted the Multi-state Facilitator's 

;I'. + ~ : l : t l ~ i ' ~ ~ i ! t ~ i ~ t ~  ti ~ I L + I I  is Staff's recom~~iendation hcre. Specifically, the comrs~issjons of Iowa. 

i v i t * ~ i ~ * i ~ i ~ i ,  N~:l~i-;~h;k;i,  &CW k4cx ~ C O ,  NoI-CI~ Daliota: and Uta11 have fully adopter1 thc Mu1 ti-stntc 

1 ,fr:ii!i;f!it~':+ : ~ k i ; c ~ t : ~ i i o ~ ~ , ~ '  B C C ~ I ~ S ~  this Conlmissio~i is in a superior position to address liabilit~. 

a Q %. 3.i .i . \ 74.c i,i[l:il~f>' 17asi>ci ~117011 tlic particular Issue, the governing slsndnrd, and the cvidcnce 

* * : ' i i l e . l l .  I ~ I I L ~  I>ifi~;~tisc M~C~CCI  i~ ie~~t i f ics  110 rcasoli why this Commission will not respor~siblv 

%*. ! "$4 (!": ~ ~ ~ 1 0 ~ 1 1 ~ ~ ~ 0 l 1 ~  i l t  101-105. 

!A : 
Ir*;<,$ ! I  1 r i):tlcr at 31, Montanii CYTC' 0txb.x at IS: Nekl-aslia CTC' U1.dt.r 41 63. Nc\v Xjtcsico GI-[' Cji-~jci - 

i d '  * k i * ; : j r  i1.1: th,i tlrtfc-! :if 32; ancl Utah GTC' Orcicr at 14 



r i1? ,8 :?  4 %  , t f i13 : ~ y p ~ t ~ f j n n  I t ; - ~ l l i l l ~ . ,  I I ~ C  ~ C C O ~ I I ~ I I C I I C ~ ~ ~ I C ~ ~  of' the Multi-state Facil~rator Staff 

i!~:*aq.jij C,zr; Llitoi*:~';j. 

i t ;  1!4 ~ I t r l t ~ t  ecsf~~l~ony of' Mr. Sii~imo~is. Midco espressc2d a concern about ~vhether a 

r,.:,artlqrj: !$t;n~ j tr .  ?;~rnrirrrns sttitetl a Midcc) customer received from Qwest) "implied" that (awest 

i ; , i ~ j  ~ r r : p q ~ c ~ 1 :  L ~ X C ~ E  klidco customer- records." Because Mr. !Sinimons did not provide any 

i i c ~ i , : ! X ;  ttiii<ii:~it filr f J \~ t ' s t  ti? ini~cs~igatc and respond and because WIidco had never raised the 

I t ;  l;s, e a r s  I, p ~ f i : f r *  I :L~II~;IC~.S  wit11 Qwes1.s ~ ! C C O I I I I ~  team. ()\vest ;i!ikcd Midco for thc nnderlying 

. s r l j i - ~ t i : x . ~ t : r ~ r i  . cin~irl dct;iit.*. 50 tliat it could investigate and respond." In response, Midco providcci 

t_iir,r:--$  it^ ii \-<ipy of  rIic s ~ ~ c c i i ~ c  mailing at issue (an ad~ertisement for Qivest's Dedicated 

i::.":, a:lr! !3i:c~$hh ,si*:'\jc*lf, iracluciirig tllo address label. The address label was addressed to "Midco 

i x . j r ; i12  i I~c~.~:iIlc.i 'f11171 rzot lo a crtstonlel- of Midco's."' The ad~~crtisemeiit itself was addresseci lo 

d - 
$i~, i<o'~- ' i  c - J k ; x ; l i i ~ ~ ~ ~ l ~ n ~ ~ ; i t i ~ ~ ~ : i  Managcl-. ncrt to n custo~ner of Midco's.' - '  Qisles~ investigateid the 

i- , t r tL  i l ~ i r f  ~ r " ! . ~ j \ i > ~ i d ~ i i  t i)  i r  i r ~  111c Supplemental Affidavit of Larry B. Brotherson.'" As klr. 

l i i ~ l : j i i ' i . ' \ ; a ~ ~  u:t> f ~ i ~ i f l .  hfidto dicE rwt pr'ovide Q\vest with any i~lfor~natiorl that tlic mailing s,.ent 

";~~~:~i igi t \ -  l)~;cc.! i ' i l i<f~y) L,i: 3s) al I7 (stating a R4idca cusLomer "rccci\'ccl il mailing addrcssccl to ' h l idc~)  
C , i % i t ~ c ~ r x : f  '" j 

" ~ ~ ! ~ ~ p ~ c * i i i . . ; t r . l i  :iftititi\ t i  oi' L~rrry ti ,  Urol!lcrsr!n rc Gcncrcil Terms ni~tl ('nl~ditlons, filcd on Apr11 10. 2002 
i s  i r*=v, ~ , r i ' i ~ \ c l r i ~ t ~ l c i I  LC, t~cncrv l  lernis and C'onditlons'') (Qwesl Ex. 57) at 2.  ,S'c)c> 1 r 1 . q ~  t\,lidco I,\. 15 

!,i i Fir , i~$rc~- l r ie i i~c r i t  1:\~4f k:xlnhit LBB-(3.1-C-? to Rrotliersn~~ Supl)lcmcntal re: Ci~l~cra l  i'cn~ih ilrtci 
I. , i h c  ptrrtir~t:r.,py ot \he iji~\\rttc of' the envclopo addressed to Mitlcc and tlic lctter adltrc~,scd ',lI>c;~r 
, - :  $ 3  i t  2 :  s t  h t  5 SC>L) 7-r. 4/24/02 (13rulhcrson) at 95. 



; r s  .k i:r!Llftltncr rxt' h ~ f ~ d c t , ' ~ .  Qwcst's ~nvest~gatlon showed tliat the ach'ert~serncnt was .sent tn a 

*?t=~dsr". Fi~bi i l ~ ; r ~  \\';IS created through Icgit~mate markctlng sources and not through any use of 

iJB? ~ * i i  t f  f l< l l r_ ' \ , ! t~  c-.'tI;it~)II1Cr Jat:t.' ' "' 

2 -. &:c>nfidcntial h4idco customer informariom was nor used to create the 
rnaiJing list l'or d ~ e  Dedicated Intel-net Access promotion. 

' 1 5 ~  t!nrclt\irt. that Midco received was a mass mailing tliat was sent to busiucss 

C:j!*tirllI~r:, tlll'~11;i!tlbtlt S o i ~ t i ~  Daliota. Thc bsoch~tre ailvertiscd a time-specific promotioll fbr' 

j t t \ i : ~ - ~  j3txiic;lrrrl 11itcl-nct ikcccss ("Qwest DIA"). which pro\.idc!: an  advanced (:>C'- I C)Z 

19: i i . i r l i ~ : ~ i ~ ~ t  ill ~ ~ ; I L * ~ I > c ~ I I c  f-or Iligli-speed internet connectivity. The jx-ornotlon recluireci a custclrncr 

i t 7  w!!rt I I ~  f ic t t .  tflc sei*vic~ bct\vcc~i Marc11 6, 2001 and hlay 31. 2001 to receive Qlvcst DIA !'or 

%7kjt) ,i n1011t11. QSVL'SI DIA offers a customer dedicated intorllel access 1'1 port. a Cisco 17110 

*itt; ic"t,  r)if-,ii~fc i11s~aI!itiir311, and 24 X 7 hardware n~aintenance agrcrment.'" 

I'ili?, c.)\l;cl;t D1.h ~rromolion was a joint prornotio~i between Q~\~est  and C'iscr? clirectcci at 

:".1-1:41'i;,k c\i?iIc>lllCI'>. The data used to creatc the r ~ ~ a i l ~ n g  list for this  prclrncxion \\;I. :i 

i'i4i1ll?rri;ilrirr1 (4 dar;! ft-oln Qwest's busiliess retail. C'iscn and i-lclrtc-13:tnh;s Direct Rl;trkctln~. ;I 

l h ~ !  t l p L t r  ry rur:1rkcti11g conlpany with \ifhorn Qwest contracted. Ttlcsc three da lablistls ii t i - c  

L - ; L F ' ~ ~ V H C T E ~ .  ; t l ~ ( i  ~ i i c  cluplioatc ir~forn?ation was removed to creatc the ~~ia i l ing  list fol- tltc Qivcst 

1); $2 ~ ~ I ~ , P I ~ ~ O ~ I O H  111 iss~~i'." Bccaitse of its expcrtisc and marketing cd~itabnsc. I- lar tc-~~lnks ~vcrs 

.( j c ~ ~ ~ c c i  I C I  lictp C'~C:ILC flit 111ailirlg list, gcncr-atc intcrest in the product. and gellcratc inquit-ics 117 



f>wc'+l',c L " J I ~  c(:ntcrs ;IIICI web-sitc. Cisco prov~ded mnrket~iig inf5rrn;~~ion and niailing lists 

f rcte, i i tk~ ~ I I C  ~ ? S I I I I I I > ~ \ C ) I I  i~lcltl(led a Clsco 1720 router- as pa13 of tlie service offCrj11g." 

(J\vc>f t~flltzcd  it,^ reti~il customer irifo~-mation to help cscatc rlie pson~otional list." QM-est 

211%1~ii!\iar3 ~ t s  i.clail business customer information from Qld~est's database of retail b ~ i s ~ t ~ c s s  

I-l'rc: ~ ~ v c s t  retail busirless custo~ncr list that contributed to this mailing list cines 1101 

sittatli v i'iiZitoMCt'S iclcnliliccf r ~ s  "Midcu resold custortl~~-."" 

3, IS a hlidco custa~rler received the Dedicart:d Lrtesnet Acccss promotion, 
fllc customer address was obtairled d~rough proper markcririg means. 

; + J ~ h r l \ i g ! ~  fllc only niailins in the record is ilddrcsscd to "h4iJco Ct~mm" and uc): tt:, a 

1; 11413. L ~ ~ X I T : ~  L ' I ~  : ~ i i ~ ! ~ t r . s ,  it' ;i M idco resold custo111er also happens to pure hase retail scrvices ctircc?I > 

t r r w l  tJx14c:;t, tli;rt  l"ilstomcr is 3 retail custo~ncr of Qwcst and will be 011 thc l is t  of Qwcsr rct;~rl 

i:ndt~ej~t~t-> Accr~rclingly. it is impossible lo stilte tliat a Midcu customer did not receive tlic 

~ ~ j $ s  cLti lIl.4 ~rlailit~g. I;-tli-thcr-, the custon~er coulcl bc on the cu~i~rne~-cially available mailing list 

; 5 f i b ' r ~ ( i  tl? 1 l;~rtc-f-I;tl-iks. Finally, the custorncr- could be on the cisco list. in surn, i t '  this 1nal11ng 

L ~ i 3 , 8 : ~ r  i t T  ,lr~>- I :IES~O~IICSS c)S Midco. the customer addresses were obtained rl~t*c,u:h Icgitirnnic 

r : i q i r h ~ : ~ i ( ~ g  ~~iinltiiig lrsts arid not till-ougli any use of'Qwest \vholesale customct9 datr~.'' 

% f r t f < ~ r  jtxlf'ls koth a sctail customel. of' Qwcst as wcll as a \vhoEcsnle custanicr ai'Q\si.cst. 

"2. ~t ~ ~ i i t l i .  II  I >  no1 surprising that Midco rcccillcd the prarnotio~ial brochure :ldi.ertis~ng Q1t1cst 



i%.ci-r .tlr i)f+--19? i!~.~;~dlji~jid IP 11~1\vorl<. 2 )  nctwork connectivity, 3 )  web host~ng. 3) iifcb-certtt-IC 

i r > n ~ . ~ i l l t r i r g ~  cc~isrf'icti ~cc l~nica l  cxpel-tise. 5 )  24 S 7 systcm rnoniforirlg and harcl~varc suppott. 0 )  

a:~!.ir,if>it-~<t ~ ~ ~ - ~ ~ i ) ~ r  ,, i~~ter-ilct :tccess '"up-timc,"' 7) single pciint (of contact. 8 b:tndwidtli ii17d 

,~ ' : , t i~rl~t)  . $11 I )S i Inlenlct iiccess, 10)  n C'isco 1 720 router, 1 I ) on-s~te installation mid 13 \ 21 3. 

,. - h % ~ l  k ! ! c  ~ ? > ~ I I ~ \ ~ ~ I ~ ~ \ ~ % ~ c  ' 

$4, h4irlco's evidence docs not support the conclusions it suggests, nor doex$ 
hl  idco claim any current issue, 

r jk . i t .3 i .  .lal;c:< h/litlca's tcstirnony and proffered evidcncc scl-iously." Q l ~ e s t  stlpplenle~lred 

: i t t ,  p i c ' t ' i i r d  fl""ttilll~)lly 0f~1,;lsry Brotherson in ordcr to set forth tlie scope nf i ts  invcstigaliun of' 

t f t i  i t l ; l ' r i l f l$  a t t l ~ f  the C C ~ I ~ C ~ I I S ~ C ~ I I S  it rca~hcd."' Midco has llot ciiallti~gcd MI.. Bsoihet-si~ri's 

:~ ,7~f i iX~~j j l t7  i i t t~~ccrr~ii~g Q ~ + ~ t s t ' s  invcsligation of the mailing that !bliclco provided ti) Q\\-est. nor' 

f r , o s -  \fa~lr,il t,rlrers ~ ~ s i i t .  itpit11 Owest's evidence that i t  did not us(: conticlontiai Midcn custoirlcr 

: r i : i  i ; l i~ i t i rr l l  liv r'l-c';ltc tllc illaifirig list.'" Iti~dccd. in thc csliihit Fdicfco offircd as n surnmary c?f it.; 

!t,*s?!i:?i~r\)', 4liclco ~ ; ' I ~ ~ I . ~ s c ~ c ~ ~ z c s  the nlaillng 31 rssuc as a "questioiiablc rnailrng tha: i ? : r r ) .  / l c ~ \ ' r '  

. ' : i , ix t~  ~ t 1 4  ~.1~3111]131~ 01' d i t t ~  nlinl~ig corifidential ~nfoniiatioii."~ in this regarcl. h4idccr's stlt~zlllniy 

i:t!ii;h:f~\-tt:\ 12221 ? \ ~ I I c ~ c o  itself does riot regard its evidence as estnblishirlg that Qix*cst misuscd 

k i ~ t k ( ~ " : %  r.trt~fiJcntinl it~forrnntion. As Midco's ivttness. MI.. Siant~ions. clescril~cs i l  In lits 

f i i . - ~ t r t l x ~ ~ l , ,  a %  t- ~ l t c +  ~~~; i i l i l>g  C ; - ~ L I S C ~  C O I I C C I ~ ~  that Mlclco's customers " I ~ I ( I \ ~  I I L . ~ \ * C T  I ~ C ) L J ~ I  s ~ I c c I ~ ~ c ; ) ~ ~ ?  



-. '=::i~~*), ihts i / ~  i f l c ~ i t * ~  ' ' ~ I I A ( , ~  ~ t ~ ~ j ? l i o c / ' '  111111 its customers records were reviewled b!. 

8 " . t i : 1 7 : :  %-:ttb%b L ~ % ? , ~ ~ I Z ~ I ) ; I ~ ~ C ) I I ,  h4r, S i l i~ i i lo~~s  ; I C ~ ~ I ~ O \ S ~ ~ C ~ ~ C C !  that the orilv copy of any mailing 

5334 I,,,- .-:l,-:t Z :  ,E* i-i ;al'i'tl~*c V,:~S Ihc rr~niling adtlresseci to M i d c ~ . ' ~  Although Mr. Sin-u-nons stated 

. i  :: ' 3 : t b ~ . i 3 i  ;tllpi+jc~~% Jt*til Y G C C ~ V C C ~  the r'naili~~g, he could not rccall whctlier they received 

, + ei,$: : t s i z  :'ii !%titl<:1':. d r l ~ l r c ~ s  01' f i1~1r  rcsirlential ~tddresses."~ And, altl~ougl~ Ttllr, Siriintons 

r-, r+r",i t'ir'., :itx~fr:~.;i,rt~rftllg rhni otw of M idco's c.ustomcr1.s had received the  nailing that said 

z t ~ : ~ f i ~ ! r f  c ' ~ i " ~ t < ~ t ~ i ~ ~ , ' *  hc ~ I . O V ~ C ~ C ~  110 informatior1 concerning thc basis for this 

li~fnrriration upon which the statement could be i~~vcstigated." 

+ ~ r z i ~ n : ~ i ,  i ,*<,1 : r ~ l r i i i i t >  lh~t i  MiJco's i~~f'fcrcci evidence does no1 support ihe "i~i~pIicati(~i~'+ 

" -;! +'i, !ift r .!l::.,'crtx 

' " . i i e " r * 3 ~ t ~  r j $ i ~ , h  kftcfc~z'~ ct~itfcncc short of cstablisliing the vol-y serious "implication" 

e ; , i o  'it , i t *  ~ri~:gc-*t-%, !>it! !\IIL~c(.) [IOC\ not C I B ~ I I I  ally recurring 01. current issue or probleni. On 

"- i  , "ti  t i i ! i i t i t j i ! '*  31 i j 1 l l f \ :  i+le;ijl, tt7stifylng tllitt " S ~ I ~ C C  this p:1rticular episode,'. Midco knows "of 

s SO t h i i t  Qiilesc (;oi~ld investigate a n d  se!;poiid. 'flic infbrnia~ion ~ l \ a i  
to h'litlcc.). Sre H~.otlicrsnn S~pplenlc11ti1.l I-c: Gcnernl "I~cnns and 

stales iha\ ar. thc time i t  Iconled or tlic ~nailing. i t  ~tl;ts 1101 

r~rioncd thc rn~~il ing ilusing ;I I1tnc1-1 \\:it11 Q\\?csl r-cprcscntati\~c. 
copy (if tllc mailing to Q\ricst. I ' r .  Jf30r02 (Si~nmorls) a t  9-10. 
p u s  all issue \vitli O\vcst's itccnunl tram. ;ti!hougli it routinely 



5 ~ l t c l ~ r ~  IVC'ZC sccn any cv~ricr~ce of data min ing  or- a n y  type 

: s. e*l l idetlc~, ' '  jrrstrfic:: a11j conclusion t l ~ a t  Q\vest m~sused Midco's 

trl iz 111:? 111:lrlinp. For :]I1 thc rcasons set forth abovc. Qwost 

Issue wrtll a linding that ( 1 )  tlic e\~iclcnce does not 

a i a k 5 k  fJnc:.t n~i,s\lsed Mitlccr's conlidc~~ti;il customer ~nt'ol-~natiori 111 a DIA 

c)llrt'r ~tlst:rtlcc or rssuc concerning Qwest's usc of con.1jdcntial 

4 1 ~  4 Ixv I ) i % i ~ ~ f ~  B Z L ' ? ~ ~ ) I Y O ~ ~ ~ R I  Ibrovi~ions 09' the SGAT aaad 11<18$C Agreennent %\Icre 
r" :rx-eEiaS1) %'sugsti$~tud, llavc Ns l  Been Dispprtcd EIsewI~el-e and Do Not 
i-trit~sir~* ,$litkt1 flki~rici~~ BBea'c, 

~ . t ~ i t r n r t  :my prcl'ilcd tcstinlony conccl-111ng any general tcrms and 

'oli.! asked q~.~estions conceniing fbur aspects of SC;AT 

t i z * q - n i i i :  !.tcli(ilaitorr: ( 1 ) \xihcthcr scctlon 5.1S.1 compelled rzr-bitl-ation of the 

I Ic~j\~c.r  ~t ' t l lc j~arlic:, tlicl ~ i o t  agrcc up011 al;otiier location: ( 3 )  the scope 

1 allcpe Ihiit i t s  L L \ ~ ~ ~ C I ~ C C ~  S I ~ \ V S  ~hclt C)\\JCS: 11iis11scd 

Sin~ri~ons.  April 29. 1002 (h(lit2co Ex. 39) at 3 
tl;llil mining conlidcnti:~l inlhnnatior~."). See. trlst, 

CCOIIIC C~I~UCI-IICCI wlicn a Midcontiiic~it customer- 
i C;IIISCC~ C O I I C C ~ I I  111;11 O ~ I I .  C U S ~ O T ~ I C S S  in;Iy Ir:~\,c hccn 

;~r,l, our C ~ I S I C ) ~ I I C I . S  I . C C I ~ I * ~ S  \VCI-c rcvic\i1cd by Q \ \ 7 ~ s f  S;IICS 



QsFS,3'_?; ; I I I ~ J  (4) 1 1 1 ~  applicable statute ol' 

the 

g ~ % + / 7 b l y :  +: * r $ =  3 :\, L* r ~ h 1 c 4 i  >CIS li~i-111 tlic npplic:tbtc statute of 

x I I I No OL,13C( has herctorol-e 

rAr;:\r$rl-.sflrli h ; r \  ( / [ l ~ s f l i ~ 1 1 ~ i f  11, i\'lllI Staff docs not clucstion it. 

" ~ I C I ~ C Y * "  4 1 1 "  ' ' c I(~;ITcI ' '  lal~gil;~gc, Fil)crCo~t~ 1s free 

but Q t v c s ~  subnnirs 

I inl ,I, Zf r .  fit.c?~hi.rsun scpc:itcrily cxj>lainctl. thc plain  

i'r;lrfy 1n;ly i'ccjuest arbitration. 11 does not 



.. . 
, : ) , 3 3 .  I Wc.,t 

. [ I I ~ I ~ .  : , C S , I ~ ~ I I  5 ,  1 S. 1 

( i t '  t l i x p ~ t l . ~  t.cr*r,l\iricln. lk'ililc 

q+L:i-l.lj[~c>~!;+' c)r . * ( : ~ ~ ~ c r ~ i t { ~ s ' '  sc:c;rioii 

. 
5,-!, hj:~*;i i ,~~ : ~ ~ s : < : ~ ~ i . \ ~ ~ j  >. 18'3 ~ I W S  I Y I ~ I I I C I C ~ ~ C  

c;c.~nccri,ling the ioc;~liorl 

iji,.? ciiiirty i'l..i<r:: j~;:l:r ~-tiistc:tI concern about th is  

irls!ancc ~vl. lcrc ~ t ~ c  

st+;$ I,i;i?> I'ilrcrqCirrn tii,~g,gcxt.ccl iilly hasis fi:)r 







aaco~mring al;d other 



I .  The 372 
~ i h o l l y  owned indirec 
the other. Bn~nsting Direct (Qwcst 

telecommunications t 
such facilities ai.c 1 
installation, or I 

transmission taciiities. N 
9. 

3. The 272 
separate ledgel- system, 
~eographii: location. fijci.  ;tt 
k 

4. TIIC 272 aftil 
or employees. id 
docurnenfed by war 
public inspection. 

8. 7-kc 2'72 a!:litl:rfi. 

affiliate has alsc 



Ms. Scliy\.artz, Director In FC'C' R ~ g i ~ l r l t o ~ >  , t t :~~ i i i ; ' : i ~ :  

fix cnsuring the BOC's regulatory L?CCL~~LI 

separately confirr~led that tlic f3C)C. too. 

27% applicable to the BOC'. Schwartz flircat $Sji:l,x:li;t, 

include the f~lloiving: 

sect-ion 272 compliance. 
arrd Brunstiug Direct 

3. The BOC r-eq~~ir+cs. 
("IXC") Sales Team rcprescn 
every interexchange carrier 
then forwarded fa QC's F 
(Qwest. Ex. 591, Ex. hlES 
r.rf regulatory accountiiig. 
inelriding assessing the 
Schwartz Direct (Qwtst Ex. 

272 affiliate against 
accur-ately reflect rhe 

The uniy other te:;tirntrny 

. . 
I:; SCT Ci ri ffi R g El i  I 
ei,idenec ar tlw llcaring 
connccrion \rcith 3 ~iisputc 
S i ~ n ~ n s ~ n s  Direct i Midc!) 



testimony about three ~ f $ ~ ~ ; . y ~  (,>{:"I' i ~ - f - i - i ~ - .  I s _  

~ P ' I ; . I I ~  COL:I~ZII~.  the Scxff 

hearings c c ~ ~ ~ d ~ c t c i l  b y  

presented in t1l.l~ caw.  8.- a b t c . 3  s .v 1x1 

now issueif cle 

Secticm 277 i ~ ~ t i v  

cfast:iftcd "under 

i:: id. at 1 
about tliese threc 
FCC' ".docs nor c 



. . Of the remainins six coI-i.linlsi;E<>i)X i f:  <.J~:t;::3f"i r:fi:;si::. 

Facilitntnr. I-Ie found iil Scptcinhci. 2i'liiii l 

each of the separale affi\i;iic recj-iiirzfaai?i"rts 

Act of 1996."" The I.,: t:alr Staff tirrrs 

conc!t;sions as the M~iIri-sraie f';tc~jj~ia:i~r..''~- hr.? 

proceedings took any cxccption 

state Facilitator's Report. Kc-I'crrit~:; so t 

new 272 affiliate cles~,ribc~i akcj8.r*, g[$,+- :bs:fart* L I ~ I : . ~ -  i -;.x ~ i ~ ; , $ , i i  - 2  

undertaken "substantiai 

272 and reco 

cffctrts ~ v i  th respect 

1996, Dockel Ncl. 07 1 - 14121'1'. fI~~,c:&~ii 

("Colorado 01-dcr"). 



P;lrsuant to the S ~ I t j i f i - s ~ i ~ ~ :  

LLP ("KPMG") to cor~ciuct stlcil 

material respects ~ v ~ t f ~  the ;ip~~Iiccrlt!c i t i za :~ . -  

net detl-imerlt to the 27 

xvhicl~ i s  to prevent t i le B!::)C' 

report demui~strated thrrr 

subsequen~ KPMG 

5 3. . . appear to strcflgtfien 141~ r:skzi:;;,rik 



upon avh21t 





2. Section 272(b)(l): QCC will "operate indct.rrrrdnr~zt.t-" Iii+*n QJ 

Section 272(b)( 1 ) requires tliat the BUC' srr~tf fht' 272 :rfll'$ia:i; ' ' t y ~ ~ t ; ~  !~:t7;:*-,"~tl~ilLf.. ' 

. , 
47 U.S.C. $ 272(h)(1). The FCC h : ~  pmvitlild iltili in nriic~ ri.i htitf-cf> i13t% r;'ijtlxi:fy:~:st t?::~: 

ncsust be no joint BOC-272 affi liatc ownership of stvitcltirrg ; r r~c i  tr/iilx:l'ii:.'.icril ::it.iitts;$;i i s :  -f'.; ;.I::, I 

-. 
ixtzd buildings on wl~lch sucl~ fi~cilitics a]-e Iocn~cct. no pmt-isinn hri tltc f i t  f f  i2~kcz - ~ Y - * . ~ ? ~ C -  

i i 

d)lt!M SCI-viccs with rcspect to the 272 ai'filratc's G t c ~ j i t i t " ~ ,  ;~iltf  t l r t  ~ ~ I ' i ~ i ; r ; i  rtF i'i (iw .;.-:::,z.b 

affiliate of 01&M sel-vices with respect to lht' RO(:'s kiciiitit",.;." 

* * %  MS. Scl~wartz and Ms. Brunsting have ctcii;crtt.;tniic.it rhpnt Q%' I,%,'[' iE\+~ i . r  " i i i i :  v. t ~ i  

" ,  ~ o t  jointly onin any telec01mmu~iic3t1on~ s\\titci~tng c z r  F i ; I l f ~ E l t t Y ~ ~ i ~ t l l  i t r i ;  !hi' ik::> c v  

buildings \+- ere those Facilities arc joca:t.d." jl;at.tt C,??llk,tC!\ r: t~Ii~,.i~~~i:it ;rrrl:  4 TI.., 

than idcnfify and support the assets O X V I ~ C ~ ~ . ' ' ~  'I-~IL' [1r~.r2tlr;kilf;\ ~ * ~ t ~ i I , ~ ! ~ ~ + ! z ~ - : i  1 % ~  t i ~ g *  ~ ~ ~ * i l ~ i ~  L , d l :  ;i: 

Sol r r ~ i o  11s) A nd licii.izon Glr~hci1 A i ~ ~ t ~ ~ a r k . v  i 
A,fcr.v.~trch~iscft.r, 16 FCC Kccl 8988 qi 72 X r% 
urrrl Ordo-, Joirlt ,~Il)plic7u/ion l!!, SBC' 
Solrth ivcrsrct.~~ Bell C'on~nirrnicw/ini~.v .Sci.~.i 

(..>)n~m~~r;lictrtir~n.s Co. 1.. FCC. 774 F.Jit 5.19 I').C'. 
fiirh. Orclei- 717 404-405: TI-. 41'24!'0.? (Sct~v;artzi ar 
qjqi 8: 24: Morltani~ 272 Ortlcr at  4-7. 

,j : 
Schiriartz Direct (Qwest Es. 5CE) s! 17. Ex.  

2.72-31:' fI3C)C: C1lai-l of ,4ccounts): Sci~wartr Rebut:;ti 



include a specific review of compl~aiicc ~vit l l  rhcst. sccju!rzriwtf~F. f'>i7 *;zit! <>f t 

colnpiy with the FCC's requircine~~t that ;+ ROC' anct i t s  27."i,jfrii:;tic .z<T2Si,i;i:y\' t:i;:;j. E r - ; * i k e :  . 

C:llc%M f~rxtctions."' Other Cornmissions llaac f'uurirl. gcricr;rily i%itfki , :a;  tiL~c.-;ilf t i v  ~j~~ , : t i l~ - i~ - : ;  :; . 

* A *  

the BOC has demonstrated thar tlic 272 affil~ntc is prcp:lrtrd :o s,tr,lili ct5& i t r i l l  .: - f  i-'+ " 

Staff ag~ccs."' 

i 3. Section 272(b)(2): QCC has Separate t~c!,crks ~ ~ z i  reL:rargi.i ~ l i ~ :  .;rrfj 8 2 :  

maintained in compliance wir11 FCC ntIcs, 

Section 272jb)(2) PI-ovides that the 272 ;tffiIiri:c ''sliz~lt ~ ~ ~ : t i t i f , i t ; j  f : t~t ,ki-  I;~-.-;..+. . i z ; ~ i  

accounts in the iiianner prescribed by the C ~ t ~ ~ l i t i : ; / a i ~  tbhii*ii ~t~;ifl f ~ o ; i  t.<i'q1,tikt;9 f : f tvi i  tali i ? - , i i A . u ,  

rccords, and accounts niaintaincd by the Bell opcrr~rtr~g <<li.i\pt:i>! ot' i i i ~ r i i l  r t  .r-- ,111 .1fi'3j!l.;r.* * t -  

cl U.S.C. 3 272(b)(2). 7'ke FCC further rcijttircs ;I >'rr, '~ttt l~~ ,? b i F f S E ~ L ~ ~ ~  ~ + q : ! : , ~ t i i ~ ~ i ; t ~  . . t >  .. 

rccords and accottnts gursuan: ta ~ c n e m l i y  Accc~~~c;.cZ *il'ci~litiiiilb~ Z?;.rn1~5;4~*~ rL.t7 i 

scprtrrrre from the BOC ."" 

. . 
QCC meets tl-iesc rcquire~iients. I t  tnatntar tit, n t.'i:;~rt r l f '  .;t~c,l>r::st-~ -,~~pzii, i t~: ~ : ~ r i ? ~  I E L ~ !  : 4 i  

rhe B0C. has a separate ledgcr system, and ~naintiiitls ht.+]lzerEl: aci.(rti.irtrl:;: , f i ~  ,rf%. iii:;l~i: r. i.v,.62~ 

-JF 
Sch~\~u1-17 Direct (Qwcst f i x .  59I ;it 17: Bnlnhirlly r3irt.c~ rI_ine,r  I x. r l  i L ~r - , . . I  

'it, .SL~E, L J . ~ . ,  Wrishington Initial Wor-ksliop 4 Clrticr ";(I?: 
272 Clrdcr t i t  6: C'olorado Ordcr  qj .I; Ncbr;cskii Ortit:r K-c?. li?<i';i 

Chcicr. 
1;' 

Cirif'fing Dircct (Staf f  1;x. 1 )  at 172-23: Tr. ?t130'02 (Cil.~ftil~gt c".: t.if1-i.Ii 
, L 

Mc~i~oranclum (Spin~on and Clrdcr.. .l/)p!lroilt,rl 1 1 ;  I E ~ ~ ( / i r > ; r : : i  ; r! i7: . i f~i<:ts" )~r',.:;..-~i,-:~ :- , . + ; $ %  ,6:. s 

I I !  1 . 1  I ,  i i ~  J . o i t  1 i ; 5 , :, . : 1 

30599 % ??S (109X) { " R ~ l l S ( ~ t i t h - L ~ o ~ i s ~  I I  Order'"). S(.c. ,,!$,I :'rt'crrrrl~tir;;: C;,rfe~:ir.~;ii. r L~J;. " i - ; i  



at a scparale geogaphic location."" I t  also follows C;A:413.''' \ I \  ~<:]? , iTdi i '  ~ % ~ < ~ ~ ~ ~  f i ~ ~ ~ ~ ' ~ ~ ! ~ ~  e { i i * i  

accounts are maintained in accsrda~ice with GAAP tlt~d cnnst,trci:ete.ri Itlts.i tile l ' i i l ' ? l i ~ ~ . \ f  -i,flt'::l;t:"'; 

of QCI, its ulti~slate pare~it."" The BOC aiso foilows CAAP.' ' 

As 11oted above, following tlie ~ncrger of QCI aud li $ Il*f,i-V' in; . ?liti f i i c . r * ~ i  r::;":~~. 

clccid~cl fa replace Qwest LD."'; This decision reqttit-ed QC t(-~ c.r~.;.r.k? tlrrio <st"%' a i ~ ~  ~ f ; - ! . t ~ : i , x :  

controls necessary to assurc compliance with tho retluirt'i~ittnts (sf' sectirari Z7,?. f;) hL,k~y.L, CIS:! ? i l l i  

tmnsiiion as rapidly as possible, QC supplcmer~tcd its o.i\n .;t;ri'rL ~lvrtf i  ,?t'ciratttfirig ;> r i i t t *c i t s t l  $ 1 -  

under thc direction of QC rnanagcinent to assist it1 rc~icu-i~tg ;ill t>C'-Cjf ' 4 '  f ~ . i t i ~ ~ i - ; : ~ ~ t i i ~  
I' 

During this transition, those personnel assisted the 330f' in idcir~ii!i it\g t r r ~ d  ~ ; t ~ : i t ' i ~  r l i \ t  - r + : ~ ~  ;C\'-- 

being provided between the BOC and the 272 afliliare, anti t h c ~  tr;iil>tictrijti.s~ WGTC ~f:t-tl i7:licci 

ivitl> interest.'" Since coliipletion of this work in h4ar-ctl ,?Ot,I i ,  !riiilrlg tlGth ,~ccur;~c,i ti:r:\i!.ii!". %i-. 

specified in tlie affiliate agreements posted or1 the I~~tcrrlct.~"' 

QC bills QCC pl.opcrly, as its ntlwly dcsignittcc! 272 :;\t*lillarc, , i t ~ t i  ~i rn t . i ! ,~+  ::i i ;br~ht I ( , ;  ? i r c  

~ ~ a y ~ i i e n t s . ' " ~  During tlie establishlncrlt of and the rraltsitioil io Q(,'(, ;c+ 27,: ;itfdi,~k. thc I.:( li ' 

'I? Schwilrtz Direct (Qwest Ex. 59) at 12-1 3: C'oniidcntiill I:\. i\ilE.ii 272-  :I tIEf It i t i , ~ r i  11: \ r t -~s : :r t :  .. 
i3r~l1isti1ig llirect (Q~vcst Ex.  61) :it 9-12: C 'o~~f i~ lc~ i t~ :~ l  E l .  11 kl 272-X' (Qt'( '  td.h:~ri *il:ct~itr~r-,%c i t~t~tt,lct~tl 8 ;  f 3 

51-f3 272-hC' (QC'C Consolidatccl 13alancc. Sheet); TI'. 4i?,.l:it2 {S~ l~ \~ i \ r t i ' )  :it J4fl-4 i. 1 $it, 1 r w i ' i r :  i l \ r t r r ~ s i i ~ ~ ~ a  , h f  

151<. 160. 
I ' l f l  Rrunsting Dircct (Qwcst Ex .  61 ) at  9-lei: 'Pr. -1!24,'0? (13rtt11stt:'ry) ,IE T i : ' . ,  \ t r l h  I I t ,'-k ! a !  ,'it ifii,~:: - 1  ,: 
130-41, 146. 

.'I.! Schwartz Direct (Qwcst EX. 59) iti 1-1: f-,x MKS 272-5 (Kcpo:~ l i , : c i \ - ~ c t ~ t l ~ i t .  I'iii':ri 1. + 3 i , * ! t , : 1 - ,  ' 
4i24!O:! (Sehw;trtz ) at 146-48, 
Ill? Brurlstlng Dircct (Qwcst 1 3 ,  h I )  at 4: Schwusrz I)I~CCI ((J~vcJ-L t'a f i l :  F 
1'14 Sciiwiir-tz Discct (Qwcst Ex. 59) at 15. 

If/, 



ir~acfvel-tcntly failed to include an interest cornpoacnt in QC'C"s ncw kj~i'uttfr S~t.t-iili:s , , r ~ ~ ~ i f ~ : ~ l : t  

3 .  

of nhe kiid it had previo\.~sly included for Q w s t  1,D."" This ngrccmc,.rrr ss.,rs t.f~ii:tp:~i i t 1  ? i j ~ t  

200 1 to include an interest componcnt,""-'and QCC' has b ~ c i i  1>11lli .~1 iltfcrcs~ i~,.irtt;xi.t:'. ,- f 3 3  c i;~:;: 

f he sci-illccs were provided, "" 

As other Commissiolis 11ave f o u ~ ~ d ,  this slrowing denlr!fi>itfatt.1; tft;sf Q<" cr:rd ~ ) t .  3' i~lrl~~+i> 

with section 272(b)(2).'!' The Staffagrees."' 

*, 4. Section 272(b)(3): QC ;xnd QCC will have "'sep:~r,trc ofIii=c.r~~ c-tarsctru*+, a i ~ ? r !  

employees ." 
. %, Scction 272(b)(3) provides that the 272 affiliatr. ":;hall I ~ i v c  3i'j);t::itc t ) t  t tccir,  t t i i ; ~ t ~ i > .  

iir'rd c~~l l~loyces  fro111 the Bell operating company of \vlricll i t  rs a11 :itfiEriik." kJ.-- kJ,s,d :: 

272(hl{3). The FCC has concluded that section ?-?2ih)(3)'s s~p;li;tti\.ii rciptir:thtttili.r?! "'.ittrip!'- 

dictates that the same person may not sinlt/ltcrrrroir.~lj. sun-e 35 ;tit cjfficrkr, ti ircct+~r, ~ ~ r ? ~ p E . t ~ ; ~ c  8 tf' 

Ilc~ih i ROC' and its section 272 affiiiate,""' 

Ms. Bninsting has testified that thc 272 affiliikic lrss I\(-! l ~ ~ . ! t Y i c ~ i ~ ,  tit{"cci<q--, i \ r  531i\p3,"+ 2 , ' .  

~C~~HEC) also serve as officers, directors, or empioyecs uf the I ~ C X ' , '  ' r 'itirtersi*J>'. . ~ r~ t t t~ t r ;~~:  : i v  ,"24 . 

SCI~X~~;LFIZ'S testimolly, no BOlC officer. director, or ~it~f~loyc,xa: ~ t j i r b i f t ; ~ t ~ r ~ t ~ ~ ~ i C ;  % ~ r ~ ~  c3, ,tk ziit , I:#:-  ":; 



tElrcctar. or- employee for elie 272 affiliate."' This tcstirnor-ty t\;~:, ~t~rlri,:'~~r! k? :i: +,i*;;k!-:!:j,*.rb , - '  

irfijcer and director lists for each entity. and a cnt-npa~-lson [ i f  %hi:: ~ ~ : I : I ~ P I I  ~f::_Yii.i<i"< f l i ; *  ::-!- !: i.:e:l:i_ 

uslrsg social security n ~ m b e r s . " ~  A cornpar-ison bcrween r he Rf K '  ;md ri~c L Z  ,if:i!r,tk ' L  * 1 . f r 1 .  c:: 

;mJ (.iircc't~~- lists, and bzt\veen their ~-iayoll registers. .\;:jttsflt.~ fire t i  i"> a2.t :a+:  

27'2fblf3) complian~e.~" Each of the other Commissions to q~ct+tfii%~ri!: , r f T % f r ~ i %  r i r i  a - t d - i t i  / i . r +  

fcj~rnd that QC and QCC comply with section 272(t?]i'3).''" 

The FCC has repeatediy rejected clainls thitt i t  shouid rcati s ~ i ' t ~ i i ; ;  2"-,: ;iT ~ ~ l r > i : ! " : : i  '""ii: 

s\l;lr-ing of acirninistrative services.""" I-Ic)\+revcr, ii 'l~c~l QC' ;>nd fy fC f' tit1 f t r t l i  $,'i';: tc2- ' 1 1 :  - 

~II<ITIIL"T.  t l t~se  transactions take place accortiiilg to c'stt:ti~i\ c i ~ ~ ~ i s v i i ; i ! ; t I  ~t. i?bhci i~~:: i+ 1.;: 

I r  . 
.b!30r-~:.d ~c r~ - i ce s  are provided pursuant t o  a cantract.'" Yhtsc xrc r c ~ i f i ~ e t i  tL> ~ \ ~ ~ t i i ~ , ~  ;%t=-::=! i ~ 7  

!hc fntrmrr, and are otherwise compliant with swfiotr 2-.Y:IE?lrli. I hi: 

4g~ccmt:nt. svi~ich is the general agccrnrs-i~t for st'rvtct":: pruvt r i~r t  by fhc k314i 3% E B I V  :.T-' :t!il;:t:\z: 

i ' ctszcs et.raz "any persons provided by [the BOC] s11;ifi bu ss~tct? :iw t:i~i~!l-i~>'i?i:.- I!; I ~ $ : K , ' T ~ I ' ~  i,li , 1 : ~ . ;  

i r Fht' I< - j  under its sole and exclusive dircctiul~ :md ~tint~nf." 1 IIC >::rty tbLc\ , iqCc~;~:; i i t~ TA ::,:; I :, 

%c/%wartz Dlrcct ((J\~lcst Ex. 51)) at 10: Lfrui~stlng I17ired:t f Q ~ t c % ~  i ' x  h i )  $1: 1 : It? i r ' - I  " a  

i J I  

1 t I o lo~idt l  Orclcr 7 ;  F- I : Nch~tskit Ordrr :P 12-27: klclrli,tn;r 272 r ~ t i l ~ r  ,tt .>!I %t.~:rE* ! I.:!-111.1 1 k ~ , i . - .  tl I ' < ,  

Z l e \ i ~ \ i  712 Order? 33. Sc i~  illso MLIIII-SIII~C ~ : ; I c ~ / I ~ u ~ o ~ ' c I  Rcpcrri 31 f i 3 - f~ - i  



rtte gcrleral agreement for ser\*ices provi<lcd by tht 277 ;lffiIlatc ho iir? i3-i.t ![ . ir,;s 

pm\lp,ion slatlrlg that "any persons psovidecl by QCC= sltall i.4: w i c i : p  

QCC under its sole and exclusive direction anti c'onta.ol.""' 

I5n1ployces of  the BOC and thc 272 affiliate arc aii,*~ rthysici,;i:li\ \ ' r i~~r, i : : : -J  jfl; ;:, ,.: * - '  

csirnf practicable - either- 113 separate build~ngs, or >clXtrrtti: nlt.ii?rr, t v  ttrilr 

pcfinrs In t l ~ c  flooi."' Where BOC and 272 aff7tiatc C ~ I I ~ ~ Q V L ' C Y ~  OUC~:~);* r r X  k~k i r f d r t i ~ ,  ,'iii"; - .:-+ 

% ' " %  i~r~dcnviry to install separate entry polnts as ~i'cI1.'" The Bt->r b ~ r r r l  [~II;. , , A ~ ~ ; Z T : J I C  .?!*.~~ pt .:L 

. . ' :- t ! , ? ?  
;.";I.. - *  cach cnlployee with a color-coded badge so thar others rail tdc:fifr?* t i l r '  ciii;ii f t b :  '. 

e111p1oyi.c ~voi-ks.!" 

3 -  - .  In addition to 111e~e physic31 s~p i l r a t i~ i l  pslicics, lilt: I+Oi,' r f l t t f  ~ ' E F c :  . , i f : i : i"  tt.2 ir k: ' 

c.urcnsli e coi~trols to prevent the si~aritlg of' cunficii:i~riat ~ r t t i ~ . l n ~ ~ r ; r t : e r t ~ ,  

annually ro review the Code of C'c,nduct. tvhicit ~ t r r ~ \ , t t i t s  galifq:tii~c*. pfi i-rT!jri:: 'ihi r.:i~rri. ii~ii::!' 

zl'id h~ts i~~css  transactions between the various affi l t~~~cs o i  or'., ' ' ~ l t ~  c ' ~ ~ ~ ! ~ %  i x f  4 yfFiifl:, 9 .' l r t ,  , 

c i c ~ r l j  that there art: requirements go~erning i11~ irl'l;k\it?rishi[~ht i:i:th$:%?t , r ! f $ l i , i ~ ~ = \  f i ~ i l  :;',:7ti i s :  

lici?'lvdrt~ D~rt'ct ( Q \ ~ c \ t  Ex. 59) rat I t i .  5uhlt:irt,r l ict~uti,J c"~'-i;'*: i 5 % r ;  ) - 
i .t :>I I iH I.?. 'rr 417.1/02 (~3runstlng) ;It 17-1 

: i i C I  

CIIL~C (I!' C ' ( S ~ ~ U C T  i i t  21. ; ; t t ; l ~ h ~ I !  f i t  Schi~.iTt/ i . l ~ l i i i i ~ , r \  t8j7xc~,i I \ c i s r  1- i ; 



employees to contact the Legal Affairs or Reguinlc:ruy A~i:t::it;~tii~g 

ckbarnt these restrictions.'" 

Employees arc also iiifor~~icd about the n:itt~ri' ifl t h t w  

272 ta.:tiiiing."' QCC's mandatory training sjleciiicnt\y zi:, ci>tqi. c;>-.' ~ l ; t ~ :  : iiibi;.%-: 

. * 
receive any infonliation except "throtlgh the same.. ,p~aer.5:~c~\ :li. t z ~ f i ~ ~  ;;tfggi.ici;,~;~ir. L k ~ i . e ~ , ' " -  

BOC er-t~ployees are similarly informccl t11;rt tlsey tnust. "gr"ils:r,iB!j, tft,!; C "  Zihc a3i:: k i i f ; i r ;  r : \ ' :  I 

tfistar~ce carrier."""o~h QC 2nd QCC s:~ppi[srncrtl !he !r:ii;i~;:]g t 1 5 t f y r ~ ~ t  ~.;!Ix JP'T,! ;;F ::" ,:- 

erliployees through staff meetings and otlier ~ot1t~.rurric:riti1;~~ i t ! l ~ l ~ r t  ; i ;  !i*ri i':. icl; ,,*F 3 : ~ ~ ~ i a r s s .  :x-*L . 

~vell."' Employees who violate these pulicics or gt;rxicltnc~ ark: rriB._~~;! i.,' i l ~ c ~ : : ; ? i i ? ~ p ~ ~ ~  i ,! - ; : 

to and i~~cluding termination from ernployrx~cnr. ' " 

Othc~. state co~nii~issions to arldrcss the isstic [r:.rrt. ii~kiirri (?g' . E C I ~ ~  5-bp : i - ~ ~ s t ~ e x " t  4 q  i L . , ~ L  *=: - F  

section 272(b)C3).IJ7 The Sotit11 Dakota Staf f  hsi. ;rj;r2cr.+T. 
l i $ 51.; 

Icstimony that certain officers of QCC arc alscr ~f!iic:r.;, iif f ) b  ' l ,  rjrc : i !~t: i i , rr:  ;i i r ,2*i ; l  v y  : - . I - \  * & b j  

Schwartz Rcbilttal (Qwcst Ex. 60) at 15 

! >? So1iwar-t~ Rebuttal (CJwcst Ex. 601 nr fit. 'YCY i r k i t  2:: lrii;$:i$:j: W$:F!~.!-, 
{Qbvcst Ex. 59) as Ex. MES 272- lfi .  at 10 (Scction 272 i .~n t ;~ l i !~~ : :  I'i.:iitu,rrtb;: 

* (" 
Sch\s.a~iz Direct (Quest Ex. 5 0 )  3 i  17- 1 x 

: : I  . -9 > 
i"oloracla Onfer 7 F-1; &ebrask;l Clrcicr I ? :  :\F~~ni,tri,i . . h!:,?,; .rt ,;- h3c ; % I , . $ ! * >  , - L , ~  - 

hqexico 272 Order 'ji 73. Si~r ul.so h l i i l t ~ - ~ t : ~ t ~  I-,i~:fiia:cir'it fieyrc~rt ,.( r ;-: : 



t)CC.''" St'~ti0i1 272(b)j3). llowevcr. clots nclt bar rktt~;.i; ijt;l  cr;rjzt 

/ - I  .. i - 272 affiliate, alld Congress klle\\f Iloi4. to incl~lilc o;fter ~ f f f i f i l ~ & t ~ : +  t.tj' i-3: -% ;:T ; f ig  Ljs,f% ; - '- - 

\\.a~~tcd to.'"' Here. the BOC itself has of'iiccrb ; ~ : ~ r l  tfitci'ii ti". i ~ : t i ~ ~ f ' .  t i ' i t ~ : r : ~ l ~  

QCC. In ilght of these considerations. thc Staff itgrcutf ;it ii\< i ' \ ~ . i ~ l i k ' - t  rl.l ,~i !!;,:it.* :.. ;-.. . ' Y - '  ., - 

the Cui11111issio1-i to find QC noil-cor11pliant ~ v i t h  ~ t ' i ~ i t r l l  Z ? ? t t t t ~  $ t :rj  el;iy t r ' t  . t 7 ~ ~  ; ?:$i:i u:-=.:-lq h L  * 

5. Section 272(b)(3): N o  recourse zn 8x3 as%~itt;.. 

Section 272(b)(4) prohibits a 272 affiltnre f;csxr; o.Yki;ixi\ittg cceti:i itit'ir::c A:!: ~ r - ,  E:\:-:I:; ;f::l 

that ntould permit a creditor to haye recotrrsc-. to 1riS2Cq a.tset3 ~ : j ?  

T11c BOC and the sectiorl 272 afiiliate meet ttlis rcq t~ i rc l~ f t i~ t  

and therc are (and will be) no fillal~ciitj tlflrttlgr"nl;~nE$ i;r ~ t * ~ ~ ~ ~ ( i r ~ ~  3 1 1  frpt;\:::i2j:t- i!i,~* : 

allow creditors to have recourse la thc 13'1,(1C':, , i l s - e f i  t q i $ i i t  r;lt*t,fiiif: * + q - +  i % - = .  

separately from QCJ's other fir~anci:tI c~Erligaticbrr%, " "  V!ZU~II-:+-LL 

showii~g of compiiance with secrion 272(1~)(4) h,ts I-wx;~ ~ \ i , i t k ~ , ' i t ? p f .  @t;-^ -4 ! 1 f r  i = ~ i > i i i ~ ~ ~ , . i . . i  .: : i  , *  

QC be f o u ~ ~ d  in compliat~ce with this subsccti~~ir. 'V~t? ;rii  ~ x t t ~ s : r  .~t-~a:g-, ti: \$t - 3.-,7. 6: > +  I .  

has challenged QC's showing that ii ctrld its 272 ;~t'il\inie Lit:tiapi: ii [ti: itri.: $'cr'!,i*i"t~~ 



6.  Section 272(b)(S): Qc-QCC rmnsacrinns rvI1'I he i t ~ i ~ [ . $ t i ~ t ~ t f  t~ ~ ~ P ~ S S . - - ~ K ~ L ! < F ? ?  

and made ~~ublicly available. 

c ., 
Section 272(b)(5) requires drat the BOC and tllc 77: ,~flilr;l:i" i: l?icit~df ~ i ?  ?r.t!;-.iLl:+-ici- t -  

artn's length, with any such transactior-is reduced to -tvriri-ng :ind rrr.iiic J i  ,a~l,ii~tc t;lr j ~ ~ : i ~ ' r t t .  

tl~is requirement. The Staff has not identified secticrr't 273(b)l,i-\ ;is ;t &>p?2t.i,'ti !--%tic 

The BOC provides ttsro types of services Lo ~ h c  271 ;tfGti;~tc: i3;itil-ft:if i i ~ ~ r l ~  tic:. L(il :115 Og i i 1 -  

'it miffed services. i . t . ,  those provided under separate i=i?ntr:lr=t. 2+ih 513. :<::!I*~L~XT-~ !;J-, f ~ k ~ t ~ t % ~ - i ,  

'. - .  
Isrifii-cl sewices are already a matter of ptlb!ic rccorci- - ZS'lrcrc ahc 1,VX' 3 i " r i  r~iff:-~,ir:ttb.+i 

~ K ~ U C L S  or sewices i0 the 272 zffiliate, r t  blastor Sert tct.!; ; ~ ~ ~ ~ c $ i ~ i ? ~ i t  p k i  C.:FI\ gi;~: I::, 

;iffiliare provides services to the ROC. a Serwccs il$rcesrtcrlt p'l'i cmr  t fw t ~ ~ i ! i ' , i ~ t r t t : ' i  .;::I:{ ' ' : , j . ,% 

orders'" docui~lent detailed informatia!~ abot~t t l~c  specific sc.rvtur.2 j > r r * i  rrfi*ti ri t!:: 

tlspcrrs rcvietvs all scrvices betweerr the BOC: allcf ~ ] J L :  272 :rfjjkrt\tc ti, ~ j ~ ~ ~ ~ r ~  ttL~;;41711 141<1s1 . - I ,  . I 

section 272(b)(S) as 1,vell as compliance ~ v i t h  the n~~~t-cirur:rir'rtti~i~tit~i~ . t , i t iyri~rr!:~ -11 . *i::t,32t 



,As norc19 nho\.c, scction 772(b)(5) also rcquir-es that the 772 af'fillatc make 11:- ~fllf?52iC[TiVih 

a ~ : t 5 2  f31' ' ~ ~ ~ ~ 1 i l n h 7 1 ~ '  for public inspection." 37 U.S.C. 5 272(b)(5). 111 the ;lcc.uul~tiilg .S'rr!~~+ericii.vL*, 

t4cri*i.u., Ytir: FCC i~iiplc~ncr~ted this provision by reqtiiring a clescriptiort of srrch tr-nn;;ttctic>ns 1 t . t  I:c 

FWY*IC<~ Crn the III~CI-net withi11 ten days of execution."' QC' S~llfills this recluirc~ticnt."- Ai l  

t:%:rrttr.rg wit.rlrk ix-ders ancl task orders between the ElOC and the 272 affi1i:itc are ~ivrtiini71~: iilr 

r c i  ri:ii by itrzy thircl p a ~ ~ y . " '  T11e BOC also maintains a listing of expired transactions iiv :I[ icvb! 

r?tlcyw'Ji. i l f i ~ ~ '  t f x  ~lifte of tllcir te rmi~ia t io~~. '~"  Every c ~ ~ n i l ~ i s s i o n  to address the issuc iia4 ! i t \ t r ~ l l  

f ! r ; t r  (Ju'cst s;itisiics this elcment of scction 272(b)(S),'" Tlae Staff lias ngrt?eri,"" 

Qc"s postings are also sufficiently detailed to satisfy tlie FC'C's d ~ > c l ~ ~ i ~ c  

r ~ ; c ~ t ~ ~ r . ~ m c r ~ t ~ . ' * ~  HCI'C, C,Z(I's Internet postings contain all of these FCC-required ccmrpcrric*i!i:,. 

Eif6::~. P~rtns, c ~ ~ ~ d i t i o n s ,  fiequericy, nuri~ber and type of persorinel, levcl of expert ~ S C ,  fc'i~g?!! ( I ?  

:tlrlc rr:iluirctl in complete the transaction, and special equipment uscd."VTI~e Pucw 3i:xti+i~ 

C'c$ta~eni~sic)i~. based upon the same evidel~ce now before 1111s Conirnission. il:~.; t t ~ u n t i  t t ~ i r .  

" 'O\vcst*s rlis~lusurcs generally provide the same level of clctail rcsl~ccting t l ~ c  rates, tct'rrz\ i t r ~ c f  

5 rhw.1~1~ Direct ((JwcJ Ex. 59) at 21 
* / 

!<i 31 22  

li! 

.\CP Scbrahk;~ Ortlet. q/ 16 (finding tl~al QCC' i s  currcrltly posting transnctrolrs on n ttiacI> b;r41\ 6 , r i i  !!>.it 

~, ts~ i .~ i  !.!j t l i ~ i  \ti 2% \i~cll j: M ~ i ~ t i l ~ i i ~  273 Ordcr i ~ t  30-3 I: North Dakota Ordcr a t  10-1 1: ! '~ii l i , i iki Ortlei , t i  ' 1 -i &,< 
i i j i r a  h i t ~ I ! i - < ~ i ~ i ~  i-ii~ilitlttor'~ R c ~ ~ O ~ I  Lil 60-67 



t't : i t -  1 !<It>iCl% 

ir r #,. tr&lir~t,>;?; of ~ t s  affiliate tsaz~sactiorrs that SBC and Venzon provide on their %'eb>rics." '1 I I C  

'21 i % f t ~ ~ l g \ ~ n  I '0~111\1issio11 3s well concluded that QC's web site clisc1osurc.s arc " c o ~ s I ~ ; ~ T ; ~ ~ J E c  T i )  

117~" 4\:t%~fc ~11-1i1ft31-111ati0l1 available on the other RBOC wchsites."'"" 

'1111: BOC' will niake volume and otlier confidentiaI clata avnilttblc tt, ISCs pt:rs\ia~~: to ~i 

( ~ ~ ~ l f i i l ~ ~ l f l ; i ! ~ ~ > ~  ;lgt.~t\niei~t.'"' The FCC has made clear that xhilc certain in417rmaiion . : b ~ u f  

I r , ~ i i w . * t ~ ~ i i h  ~ C E L T ~ \ C I I  a ROC: and its 272 affiliate nlust bc rnal:lc as.:iilahle for public i ! ~ > i : ~ ~ t T . i i t ,  i? 

$5 ' ' ~ t t ~ ~ t t i i l i ~  I<) protect tflc confidential infornlation" contained in tl~cjsc Iransacrrrrtj?;, ' 1 < i  r t l i k *  

%-..rrtl, file I'C'f' has t;pccifically a l l o ~ ~ e d  BOCs to rely on such agreements ill orrfcr !ir !>rc?tc3,t i ? ,~  

z!~r~ficl~~irtt:ii~iy of compctitivel y sensitive information.'" QQC has c Ien~~~n , r t r a t i . d  ih;it; zrs li;:crract 

j214511:lj;h r i ~mp ly  ~v i t l t  thc FCC's public disclos~~re recluirc~ntnts. ailit tlmt i t x  n'iiirt~gi\*.-.> it% 

p;ov~.rif!: ;ri;-ccss to ;~dciitianal conf'ldential inforn~ation at its principal ~ ~ ; I c L '  ~ r l '  trtt~iilcs-. is ii:iif 

<t$ti>l>fctlI i a  l ~ f  1 FCC' r eq ujrements. "' Other comm~ssions ICII tldtlrcss tI\u qt~csirotl ; ~ s ~ ~ c ~ i j  

ilr:kr t)t^ cc~tnj>lles L V ~  th S C C ~ ~ O I I  272('b)(5) in this respect."" 7hc Staff'tlis ngril:cLi.'"" 

4~ J C I  3 furllier pmccdural 5at'cguard. thc T30(' 11;ts rmplcincn~cd :I 1)roccs. o i r t i t rnr t~t~  r~~~~l: , , : i : , l r :  .:,. ~t 

! I r v  ttrl4 ' *  Ir\rcrnet pflstil)gs wit11 ~ t s  bill~rig d c f a ~ l .  SCII\V:IIIZ U I I C C ~  (Qv,t4st I:\. 5 t ) ~  :I[ 24, -1 24 02 i ~ .  ,lt L<i: - i t T , s k ~  

r + . i i ? ~ ! \ i l i i t i \ < j r \ ' i  ~ C I I I C ) I I - , ~ I - ~ ~ I C  th:tt I I I C  HOf  IS iiccurat~ly reflected thc tclms o f ~ i s  hill~ng- 111 \tch\ttc pt.5.cii~*33- "..i. 

t>ia:ilx,tits ijjrcct (()west Ex.  39) at 24, Ex. R4ES 171-1 1 (licsulrs of' I\ilnl\tlily Rcconcillilriot~ tct FLcb Cite \  *i ', ?=I ,  
%;insdr:j t ~ d l f i ~ t f .  QC' ;~ lso  I.CC(!IICI~CS a1 I QC'C ~ ~ ~ ~ I S ~ C I I ( I I I S  w ~ t l ~  tllc f'C('"3 Co\t At loc,ttloi~ h l , l ~ ~ ~ i , i i  <x I'LL % - * t  ~* 

i hli-kt { Q i i c ~  Ex, 59) ;~t 2 5 .  



- 
t .  Section 2 7 2 ( ~ ) :  Q_C ' c ~ ~  not discriminate in favor of S C  and h ~ s  

safeguards in place to prevent discrimination. 

:.iii.rir~ja :72(r:)(1) prol~ibits the B 0 C  from discrimin:,iting betwcctn the 272 ;tffi!iatt: zrrti 

.riii- iq~ii:f t*iriij!' 111 tllc ~)ro\risiorl or t)roctIrerilc~lt of goods, services. E ~ e ~ l i t i e ~ ;  allJ it?t;xtr~at!irn. ctr 

;i;: xinc* t/~t;lk?jtshnlc~~i 01' st;~r~~iards. 47 U.S.C. 272(c)( I ). QC has nadc  <:lcitr- rh:~t i t  ii;ldrrr~a;tf!ti+~ 

-.* ;~ -? : l l~ i l~~  272(~)( 1 ) obligatiotis ilrld has the necessary conirols it1 place tn assure f!t;!f 311 \r:ri icl'i 

,IS\' 591t5i  iticrf 0 t 1  i~ 11011-di~csi11~inatol-y basis.'" QQCC has testified to [lie S ~ I I W  ~1~1(i~r\t3tlclti\i: ;!rvi 

s : ~ ~ ~ i i t r ~ ~ r t ~ ~ l t : ~ l i . r r *  7'0 obtain scr'viccs from the BOC. QCC will have tc7 cclt~filct it'. lX\ii S:ilc* 

t*$,<arotri'c T'uan~ scj~r'cscntntive at the BOC i n  the same mannci- as ofhcs JSCI:~." 4s  i ~ o i c i i  

, t f w t t c . ,  srny services provided by QC to QCC arc documented by cletaifcci "i.vorlc" tjnici?. r~x~ti ic 

,iv;i~l,jl.\lt! i i ~  putllic i~~spcction as required by 272(b)(5), and the scrviccs tfcscribcd ;In tlrisstl 

i.risnii.r:t L $ Y ~ ~  t ~ l a t l ~  i t~ i> i l~ \b l~ '  tc) ul~affiliated parties at thc same safus, tcrtns :inti oont i i r~c~i~>.  t'ii!. 

~ 4 r r l i ~ 1 i z j :  rzrccts tlic FCC rcquiremc~its,"' ancl circry Coriin~ission to consiilrr thc i ' i . 4 ~ 1 ~  lllf:, i i t t i i  , C Z ,  

$ 5 .  

l i2, i icci  upun lhc same slio~z~img, that QC c o ~ ~ ~ p l i c s  with scc:tior~ 2 7 2 1 ~ ) ~  1 ) *  !./lt: S:;gfr lfil,  

-** . l t i f t  ~ ~ - ? , ~ ~ i i i  1116: h4ultl-state Facilitatcsr's conclusion to the same cfltkct.'-' 

- -"," .--.--,..---- ----...-- "-..,- -s - -.*me- ,&- --<- -- 

\<.t i  ( i ~ t f ' i j l ~ ~  I ) I I C C ~  [Sti~fl.Fl~. I )  at 1-34. 

' ~c l i t~ ,~ r l r  1)irccit ((,)west Ex. 59) at -1. 20-20: Scllwartz Kcbuttal (Qv,cst Ex, hf)) :!l IE-5:. .t 2.f (1,: I , , I  1 . i ~  
i 4  . i i i % o  jr,rist\ 34 - 3S  i ~ t j ~ r . ~ /  !dcscrihrng controls to assurc ~iondiscr~n~itl:l~t>r-y provlsi(,n trf ~ n f ~ , r t u ~ t t l \ > t ~ ~  

-1 :'4:n:? I r. uc r 59, 186-87 

i i r  \i:inrr; I31roct ( O i ~ t s t  Ex. 59) u t  27. 

\ r i i \ \  ,il-r/ 1211oct [O\vest Ex.  5 0 )  ;kt 27: 'Tr. 4/74/02 (Sch\v;1117,) a t  144. 

!;iEr' , 2 t~ t i  .4r.c.otrr1/ir?,y .Yu/i~guu~.rl.v Ortlei 11 334; .SRC'-'lkxc~.s Ortlvr q( .I 10. 

. i t ;* ,  r g: . Nci,rirska Or-(lor qfq/ 17-1 S (''(I(,' cl\:\rgcs (JCC the sirlltc ~ * ; ~ t c \ \ .  t~'r!11\ ; iriC\ nni i l t j~ t l l i  Jirr ;:>>rt,l- 

, , : r i i t<* .  I , tc 'r l l t t ("r L~~ill inl'ormacron. tlial QC \c.oiild clirtrpc any othor cursrct."): Nev, flcxrco 271 O r , i i ' r  4 *  -hi? ; \  
9 ,t-lci:lnji ii rlh thi: Multl-st;ttc 1-ncrlifator tliat 27?(c)( I ) is sairhfied): Mont;~1l;? 372 Order [ ( I - ?  [ r,il.it-kL,.;;L;7 i$ l . i ;  
'a,Iisili-..t;iff: 1 iic~iiiiit~lr il\;11 p r o t ~ c t i ~ n s  i1gi1111~t d l~cr i~i i~natory  inlirrmatio~i ~11:ittng ;ltc rt ;  pl;tcel .G+, , , i ir .  ?.lirtif-i:LLfc 
4 ,.it 5itt;tcctr iit 12 flitltlinp that tho record shotvs t1ici.c ilrc "a~focluato nic;lyLIrch t t l  asilllc tht i i  f:iuLtt 

~ f ~ ~ ~ . i ~ ~ i t r i t n ; c  tn lavog (?rrts 273 :iI'fiIlatc"). 

i %%i!fi~q: Lh!tYt Is1;ki.i. I-.\ I } a1 136. 



'-%c;.i:t>tl ;fT2(c)(2) also scqu~res that the BOC account for all ts;~lisactiijns ti1111 rrs 272 

- i 
- i f ; f ~ t , t i ~  ~ $ 1  ; L ~ c ~ ~ ~ ' L ~ R I ~ c c  wifti iic~oulitilig prillciples designated or approvcci by tho FCC. :"c- nr>t.c.ii 

a t - i ~ i r .  rP:i fc4 f i l \~s  l f lc F('C's affiliate transaction r u I e s . " ~ l l  the C~ornmissions tilt!! fl;ixc 

a~i igBiabb .k i~a i  1111% ~7~it:stic~fl.  illcludirlg tile M illti-st:lte Facilitator, havc f011ntl lllfit QC' 8150 cojlijljrtrc 

7 l i., 
i r ; : i I ~  ;kit ~ ? t ' r ~ t  2 4 f ; Z t ~ ) [ ~ . ) .  TIIC Sokith Dakota Staf l~ag~ces . '~"  

X, 'f tjc 13OL' will satisfy section 272(d) - bieainid audit. 

% L ~ L , ! I C I I I  272(~1) sequircs that, O ~ C C  the BOC receivcs scction 371 aiithority. it n ~ u s ~  ubt:\!i~ 

,1*rr:6 JXI? Iitr ;i j i ~ j l ~ t  Fcdcral/State audit every two years. The biennial audit :\cts ns t z i ~  ;v4tiiliorl;r! 

r x l ~ ' t t ~ t r \  t t l  UII%.IIITC ~J:c SJCjC' corliplics witla tlic seq~risc~~~eii ts  iri sectio~i 272. Tlac I7C'C' flits yli;~ouil 

~+i t i t~ ; , t r tr i : t$  ~*clinnce o1-1 the existence of the biennial audit in consiclerntiotl of' S C C ~ I O I I  ;I-'{ 

% k p p \ ~ ' ; i t x ' i % * % ,  * 

fJl' 11:~s s~ibtaiittcd t~st irno~iy demonstrating that it  will comply with stction 272111 t .  c)(I. 

~4 :If rtriy f01 :111 ~ I I S ~ C ~ C ~ I C ~ C I I ~  auditor to determine ~rhether the comp:iny has cornpliud ti.ir!r tlkc 

~c,.il~rrr-i:nrrtlrrs of' section 272 arld thc regulations promulgated under seclion 272.'-' '1-IIC L i ~ ~ t l f i ~ x  

:*likii f:ic ;attic fo vcrifj, t l m t  all transnctions conducted between them i1r.c upp~.opi.inie tiiliict- t i i ~ %  

:~pc+c,'illi- rccltrirc~iic'nts of scction 272. Tlic Draft Biennial Audit proccclurcs arc ai.t;\chcti r1.r hI?.. 

Li'i~.ili<tr/d~'~ ;~ffii!a\lit as Exhibit MES 272-14. 

i r .1 _7,LOZ (:icllwarlz) at  l4S 

?,I*- v,l: , Ncbsitskn Orclcr $11 17- I ti: Neu MCAICO 271 Order qj?: 42-44: b1o111:1na 2::: C-hgicr ,tt 7"- ;%% 

%&,, I ~ r i i l j n g  I ~ ) I ~ L ' c L  (St;~ff I-\ .  I )  itt 137 

!,,-// j t i ' i z t ~ / / ,  .VLW Pot 1; 01 ( / P I .  7, 4 12. S/lC TO.XU.$ O I Y / ~ I .  7 406: ,SBC ~ - U I ~ \ - [ I S  ( Ih / ' , i / i~~ t ; i t i  O ~ . , / C . I ~ ~  2f+i 



". 'Tit9 1lOG complies wit11 section 272(e). 

" V. r 

q i f i i r . t : x  _i . i ; ( ~ j  ~ C ~ I I L ~ C S  t h ~  DOC 11) fillfill r ~ q ~ i e s l s  fr01-11 ~il~affiliated clilities for tclepIl~l)c. 

, r  r>,i;ii'i, - * -  $-% :iii'a: ;lilcj ~ c ' ~ ~ j - , ; i ~ ~ ~ g ~ '  ~ C C C S S  \vithili the stllne pcsio(l, and under the same rates. tt.~-int.- 

e n  ,r2 i . a . i i i ~ j i i : i ! t ~ % ,  A> ~ ~ ~ > I ~ C U I > I C  to its 272 affiliate, or to itself. 42 U.S.C. $ 272(c). (3C ha5 

;~ ; ; - -~ i . t~a .~:s j ic i j  t t s i l j  I:. I * ) ~ S ; I I * L ' ( ~  10 ~01nj7ly wit11 these rcquirenlents and that it l l ~ ~ s  L ? P C C ~ C ~  

sib,, ' 3 h f k ~ ~ f 1 . 1 ~  !:;IS Lcstifji~al that C)C \vill not discriminate in fa\ior of QCC in ally ura \ '  i l l  

it,, 8 7 i . h + ~ . t i i t ~  rtf t c l c p f ~ t ~ i r ~  c : i~ l~a l ig~  scrvicc or exchangc access service.!" Instcad. QCC' will bc 

;,.+;$1111t--hii I S +  citrtiirt s\lcl~ scrviccs from QC ~~ursuant to the same tariffed t e r m  and conditior.is 

, I ; ~ J L ~ C  t i 3  i i l t i ~ t ' f i f ~ i t t ~ t l  lXf's.'"VQCC will be billed at the same rates. terms and corldiriu~tb. 

5 %  i ii3 2 lh i  Ifilrif!i-/(;:~lj 11)or"e Ih\~ori~ble than any otl.ler IXC.'" QC has also comrnittcd thnt. after 

#$ 7 

i :  i .~pprr!v;il, will makc a\lailable data on its provisioning of these s e ~ i c c s  lo <KC 

j ' s r ; , . : i * t r t t  113 Fa 't," r c e ~ t l i s c n ~ c n t s . ~ ~ '  Such a commitment was acceptcd as sufficient in Ut>lE :li/triiiir 

, ,- ' - +  .* r ;  * f  h'/$< ' TLW~.+,  ! ' A  ;i~i(l J'c~rizotz ~ \ ~ ( ~ . s . v ~ I c / I ~ ~ , Y ~ ~ / ~ s .  "' 

"- , ---- *- - 

' .1-:7.s,l~i4 ilkre,:\ i t J ~ t c $ t  !.A. 59) 31 30. 

% i;t*a,:ii, iSsl1,ct 1 Qi\~:,t I:\. 5 0 )  ai 3 1 : 4/23/02 (Sch\vartz) 31 144-15. 15 I .  

b-\ i.V ,&!I$, i j i i s a ~ - i  l ( j \veht l - , ~ ,  59) 31 3 ;  - 3 2 .  

l*Jz,:!l: R C ~ J Z ~ ~ !  {o\+rc$l kx. t>O) :I1 20. 

:;: 7, t+:dii?r: %;'\\ ) r> r . l .  Orrim 7 4 1 8  & 1-1.1700. find~ng cornplrancc \vith Scetictn 2721c)( 1 )  nil thc h ; l ~ l s  ot 

.- * t * c i . e  iZi:s.i,if,ttic~~i 01 Sitc;k~l L3. I3n)\\fnlng. Bell Atlantic l\lcw Y a r k  Appl~catioli 4!" 17-I>$ 'l;: Att. J 

. i  , ' x i i i  ' icrttt th.c/s&r 4, 4 12 & n.. findung complia~~cc wltll 177(c)( 1 ) on thc bas ih  of' c~ itlcilct. t i , : i l i  

1 . .:r: ~ l i t ~ ~ t , i i  l ~ l i t c ' ( ~ \  "1'30 & 11. 747 (2001), fi~idiny conlpliancc \v~tli 177(c)( 1 )  on thc kl:lrl\ of 1'1 ICICI ICC 
2 ,  i ' * I + :  . \ i f  rsf ";sr!k..in I '  Itrox511ing. Applkci~tion of Vcrizon New England Inc., Ucll A!la~ltlc C'oirim~tn~c,iti~~ii~. 

I , * 5 : r c t a : t i t ~  !.trtig ~ ~ l n f i k i ' l ~ ~ ' ) ,  N ' T ' N I ~  [Long Distancc C'oi~lpitny (rlib/u \ i c r ~ ~ o n  1:nttipr-i\c ,S(~lut i~ln\)  finti 
: $ 2  1- L ; ' , ~ : ~ . J I  * ~ c r ~ - ~ : , ~ k ~  Ill(: !'or A l l t J l i ) ~ ~ ~ i ~ l t ~ ~ l  to I'rovidc In-Rcgion IntcrL.A'l'!\ Scr\,icc!, I I I  hla>s,icttu>ctts. tilcc: 
, : - t L . l  " 'rn & : i [ L  0 
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bat[ ,.tlin il,ts nunicrcws safeguards In effect to ensure that its provisian of access sen ices 

. a  

L - ,  I .  These procedures i~lcludc rcquircd psocessing of 272 af'lili;iw 

lL:w%$- r%:?;irrjlt~ ik, IST' Snlcs Team rcpl-esentative at thc BOC, as well as exter;sive :raini~?g for 

s:*ilf i i i i ' i 3 ~ I ' ~ ~ ~  t m  a11 of S C C ~ ~ C ) ~  272(c)'s r equ i~ .c~ i~e~l t s .~~"  QC' will be reporting its perform;ii~cc 

i.iizl':i;t ?..rit;ctn : I ; ' ~ { C ) (  I ) monthly oil its nebsitc, and making the sanie illforination available a t  i ts  

i : i " b i ~ ~ l ~ ? i a ~ i ! ~ ' $ %  ~tt!rlt~g rcgular- ~ L I S ~ I I C S S  ho~irs, iil addition to repol-ts pro\fideci pill-suant to the 

!1i:;3txji;qii ;i11(111. '' Q\j3cst I I ~ I S  ;IISO c o ~ ~ ~ l i l c t ~ d  cxte~lsivc training for its stafr members 011 ill1 of rhc 

i~vi!ticjtiCt\t:.  XI‘ S C C ~ ~ O I I  272. including those i r i  section 272(c).lM Moreo\ier, QC's colnpliar~ct. 

t r ' % r r f ; l  +v,sil :niqt+ IIC ttzornughly reviewed as pat1 of the biennial a~ldit. Objcctive VIIl of t i ~ c  

iti.;ri:k:,it : t l i r l i~ 1'ro~ctliircs i s  s~3ecifically directed at the question of section Z72(c)[ 1 1 

i ~ . ! i r ; \ 4 i ~ ~ t ~ ~ ~ ,  ' 

f -trli r , i i ' t f~  ~tillc?i 10 coiisider QC's showing with respect to section 272(e) hr~s found that 

f , l ~  ' l - ~ ~ i ~ i p h , : *  u . j t l ~  S C C ~ ~ O I I  272(e)'1; non-ciiscril~~ination reqlril-cments. The Nebraska C'crm~nissio~~ 

ji\tinri lh:12 QC: 11;td "committed not to discrilnirlate in hvor of QCC in t11c pmvisiriii o f  

I-\ i~ i"fir brhc I! ~ L ' ~ ~ ~ ~ \ ~ L Y S C I ' V ~ C C  or exc]~;~rlgc access service."""' Thc New Mexico Commisaior~ 

..ei!r-i:.iul:+ iij~k:~ci C)C'  ~7 be co~iiplia~it with all four recluirements of section 272ic) and riu?cd t l in i  

'.ii l i i \ ,rrt /  ilir~ct (I,)\ivsl 1-3. S O )  ;it 3 1-33; Ti-. 4!24/0:! (Schwartz) at 144-45. 

1 1  -1 34 (12 (Silllt~i~rtx) ;it 145. 'T'hcrc 1s cul-rciltly no FCC rocluircrnen~ that such irlfornlalic,r\ r,n hccrlon 
2.. :i i : l ~ , ;  i;raLlc ,~z,~itirblc In the i30C"s princ~l-ral place of'busincss or. madc availablc 011 rhc \Vet>. '['hc I:C'C' Ilak 

1 8 -  ., !.-:ci! i b $ i i ~  itctcr t l c ~ c ~ ~ t ~ c l )  t l l ~  C I L I C S ~ I O I ~  01' w I ~ c ~ I ~ c I .  BOCS S ~ O L I I C I  I ~ I : I ~ C  SI ICI I  t l l l i > r ~ ~ l a ~ i ( > ~ ~  a\ailohlr: ; ~ t  i i l t r ~ r  

: ,. . : : i t  '-. i l i r i i - : ;  ur C I L ' S J I C I I \ I C ~ ~ ~ ~ ~  i ~ n d  ($(' Ilas tlccidcd to nxkc si~oli 1nfor111atioil av;~il;l l lI~ in boll1 af'tllcsc cit! \, St tt 

? r i t 3 i $  r ~ . ~ ~ ~ : L c  1x1 lJritpiiv,xi ~ < U ~ V I I I ~ & I I I ~  :)I) 272.(~)( I ) at N o t ~ - ~ l ( ~ ~ ~ o ~ ~ t l / i ~ ~ g  , Y ( I ~ ~ , ~ L ~ ~ ~ I . C I . V  U I . ~ ~ O I ~ ~  370. 

i%iX~r,tr;;  Ihrcot ((?!ve%t i-x. 5C)) ;\1 33-34. Qwcs t '~  l ra i~~i t lg  coecss Scctlo~l 7 7 3 ~ )  and nlr~kch < lc ,~ r  tr .  
. : :..>, . ;11,11 " ~ i  r \  i>fi) l l~h~fcd lion1 pl.o\~id~ng a n y  fiic~litlcs, scrvicc:i. or infhsrniitio11 couccnung 11s 1 1 1 c n  i t . t t , ~ l  t,t - I.,i::i-> .-cv,?, ti; Q C ' i '  L I I I I C I \  S L J C ~  I:dcil~tie~;. SCI. \~~CCS, or i ~ ~ f ~ ~ ~ i l i l i ~ < ~ ~ i  a1.c I I I R ~ C  rtvatlr~ble t o  otllcr pro\icicri oi 

'* ; i + i i - : r r ~ ~ ~ i t  Aticiir I ~ ~ o c c t i u s ~ > .  atiachcci to Sch\\~a~?z Dlrcct (Q\\icst Ex. 5 0 )  as Ex. kIES 2?2-I-I. ;11 4.3--1.J 

3>Ll>t,rah;z f )nkr 7 20 



k L  :;.;+Q " r ~ r ~ ~ r i ~ ' ~ ~ t i l ~ ~ f C ( I  p t 3 c t j ~ c s  ;ind ~~rocediircs that go to~vard preventing discrintinr\tior; nrl 

. . 
7 - 6 ' - r ' ~  t , 3 4 2 . '  $11 the prcsvrsion of t e l ~ p l i o ~ ~ c  exchange senlicc 01- exchange access service. "' 

%.IT+=L% ~ , ~ , , ; k % ! f > ,  I f ' l t '  ;9it~lttt:ttl;t C'(~r~:nli~si~n has now issued 11s final repo1-1 \a.hich finds QC' to  i;ic in 

.it r ~ i k  272!c j( 1 ) as wcl1."'- Thc Multi-state Facilitator has also cndorsccl Qf"s 

3 ii<: ,*\;it'f'aprecs,"'" 

It!, Secrioxl 272(g): 'lqhe: BOC is prepwed to cornpl-,~ with the join$ marketing 
rcc~itircments, 

f - ~ s ~ . = r ~ ~ ~ t s  272[yl(l) ~~rollibits the 272 affiliate from marketing 01- sellir~g tclcpi~onc 

Ricltr:ic 3 . ~ ~ 1  of'fhtl l3(3C unless the BOC pennits otker entities offering the sarnc or slr-i~ll,ir- 

- r SCL'~~C>II 272(g)(2) prohibits the BOC from marketing or selling in-~.c>;lol?, 

x : : f i , t i :  ji 'i 8\et'zxrt::i prtnricicd by tlic 272 3Tfiliatc within l f~c  statc unti l  thc 372 ilfIlli:ttt: 1s 

i b i ? l ~ x * r i d . i : i f  t a t  jbi'tri'idl' ~ 1 1 ~ 1 1  SL'IV~CCS in  thc state. The BOC and the 272 nffiiiatc I?r~\-cr 

i I q  i lcc j i~~.t" i~ ir ' i i  ? J I L ~ I  ii?tct~tioi~ In cornply with these requiremenis.'"' 

4% i!::.~tis<~i~il : lbt~\c,  tllc BOC has demonstrated col~~pliance \\*it11 t11c r r c lu l r~~n i cn t~  of 

I lic r-r-tltlri\iss~on shoriiti rccnmmcnd to thc FCC t l~ar  tllosc rcqlllr.znlc11ts h:!~c bce11 



I'L:BL~C a msroa  

3 % '  ; z r j ' i " t f  f;;l I f  "t f.;,B'I'XcCi'B=EB;;D ..lI,B, OF TB3E TRACK '4 REQIJHREMENrTS. 

: L  - - z i:i*'k .i j-uiti*~>ii,r:, 47 Ll.f<.C'. $ 117 1 (c)( I )(A). states as follows: 

: I'jtf::tl_ \<']- ( f i r  $4 F:\CILITIES-BASED C'OMPETIT'OR. -- '4 Bell 
..I;".. i,th:'iii ~;%i" r f~ , i i~> I J I C O ~ S  tile rcq~lircments of this subparagraph if i t  has entered 
i : , ; ~ ~  crrle t . ) ~  W ~ C ~ Z C  D~t\~iitlg ;igrc'cilie~its tliat have been approved under section 252 

.,%'.. , ,% I ,T'ii;tg flw f i i r ~ l ~ h  atirl conititions under which tht: Bell operating company 1s 
: *i.; i?j:r:i! ,iiic<i. ;IIICI i i l t~i .~ ' ( i t~~l~'ct ion to its nct\vork facilities for the n e r ~ o r k  

i 2 1  t I f i 1 1  competing psovi~ders of telephone t-xchange 
, h  - 

r L  I r ~ t ;  irj.'r Ilt,*jjntr~l r t ~  scc~icln l53(47)(A) .. . but excluding exchange acccssl to 
i.i~-:<ii~~ltti;f ,rnd kxi-.stncss st\bsc~.ibers. For the purpose of this subparap-aph. snch 

'i i,*alliiiilr: cxrl;lr:itlyc service may hc offcreci by such co~npeti~ig provider5 cithcr 
~ ; ' ~ . . ~ ~ r ;  .I.!\ cn tSr ~trcir cwfl ~ t ' t e p l l ~ ~ l c  exchange service facilities or ~~r~dollli113111!~' 
3 -, l:*r :!ri~ir t i i j  I \  lerlrl~llonc cschange service facilities i n  combitlatian xvith tlie 
r .I r,iic 1 9 1  :hck ~ i : I c ~ ~ i ~ t ~ ~ n ~ t ~ ~ ~ ~ c t ~ i i o ~ ~ s  S C ~ ~ ~ C C S  of an0?11er carrier. 

'b !J*~"F, i> i ) l r~;-~!  <-tl:~! %t;itTs ivi t~~css a g ~ - ~ e . ' ~ I ~  tlie FCC has intcrjtreted this language t o  reyuirc a 

A "  : n i  $5 - ! % $  5 i~ f i r i t * t t i ; i~ i :  I'c:tr 111111gs: ( 1 ) t l~a t  it has 011e or 11101-e binding aSreernents wit11 CLEC's Illat 

t i .: i*::" i ipptci~~b~! I ~ ~ I . C Z C F '  SC'C~IOII 252 of  tlie Act; ( 2 )  that i t  provides access and i n t c r c u n ~ ~ e c r ~ o ~ ~  

".- . r i ~ , r I t i i i s : < : j  t.i51i~~jfc~ing provid~rs of tclcpf~oiie sscl~angs 5;essice: (3 )  that lliesc compeiltcrrs 

. i a i r ~ ; ,  : r :  .,1\ rilr ecl$:tllrc?nc cscl~ringc scnice to residential anii business subscAt~ers: and ( 4 )  

!id, 1.1 <i>li:jl<ti!>;T, ~ J T O ~ ~ ~ ~ C I - ! ;  ofVf'cft*i. rclcphonr exchange sesvlcc clthcr csclusixct> ,:~r 

?,3icl t h c i ~  L)\$*II SilciJities (w11ich include the UNEs tllcy ie~tsi. fro111 Qucsr j  rj; 

. 4 ~ : ~ i ; 6 ~ r i , : i : i ~ i r  x:lrt~ IC'+.:~L','''' '1'11~ FCC has made clear that there is no minjnl~lm CLEC i~ l~i i I ;ct  

.: liiitl' nr i iht  pro\.c: all that is required is that tlicre be "at least one 'con~pcling 



, I 

- " z  :>,id 3 * 1 i b 9 r  r'rclrng. 1 1 ~  itr?ur.~cnc7r specifically cliallengcd Qwcst's compl~ance with any of 

i 1 Cl.I!C's arc. by their own admission, providing a substantial 

$1 :iuutll Dakota. 11idced. one CLEC, FiberCom, has acknowledged 

"- .: , \) iA(:7F1 il -*+i:il jltg ::rlrrli.)3l ?EI,llf10 rcsiclcntial and business access lines i n  South Dakota via 

F iClrkl% r s f l l ,  " I ~ i b ~ r / ; ' ~ n i ' ~  witncss, ICyle White, also stated during tlie hearing 

j r , t * k  ii~i:i$l~i~ 1110 ~lo111in311t local cxcliange carrier in certain arms of the Black 

t i  ' o t 7 ~ r : 1 ! \ ,  (Jwcst cstimatcs that CLECs are serving approximately 20 

:::L i ~ j~ - : i i  ~~t;nh,t ) t  111 tlrc sti~tc.'"' '1-his ~~nrebutted evidence plainly denionlstrates that 

' 1  :. : r i b ! i  +;r~t"zlicti cn'n~~l~t o f  t l ~ c  'Track A elements. 

"i t&cst Ilas Enricrcd into Mhalaipitt Bis~dir~g: Agreements That Have Beew 
,ij,(lr.itucle ljnrlcr' S Q ' C ~ ~ O P E  252. 

i i j 8  3it1*i  L : I ~ I I I C I Y ~  ~f l ' t . ; lck  A 1-cquires a 80C' to demolistrate that it has "entered into one 

a?. :rrr.i:r+ t l i i r t ! ~ ~ ~ : :  : ip t '~~t f~~! l t t . ;  f l ~ n l  l~nvr: b c c ~ ~  applqovcd under scclion 252 . . . specifying thc ~UI-111s 

-.qsi r ~ l l i t ! f k i ~ f ~ h  \ 1 ! \ 1 2 ~ 1 '  tvilith thc Bcil operating colnpany is providing access and interconnection 

" r  i L l  ;:;lititi ilr 1, Clcililicr."'"-' Scctio~i 252 i l l  turn lays out tlie procedures and standards by n1hic1i 

S ~ L ~ I ~ I ~ ~ S , I I ; ~ ! I I ~ I I  O~)JII IE)II  ;11111 Order., .loitlt ,-ll)/,~lic.rr!/or~ h\' 13eIISoirth Corl~oi.c~trotl, Bc~li,To~~tl~ 
- - s  6 t ~ l , : : j ~ x  if!< l a ( /  / . f t r / ! ,5 t~?i~f i  l ~ ) t ~ g  l J i . ~ / o ~ ~ c c ~ ,  1 / 1 1 ,  /GI. P/ .o \~~ /o t l  o/  lt~-l?egiot~, lt1/e1.L,4 7;4 S p / ~ t l ~ ~ ) . $  I l l  

, 1 i l i  : . c ! i : - i t t r ! t?  4 t I ) i \ r ' l ; ~ t  Ko 02-35,  FCC' 02- 147 ill q/ I 1 (citations omitted) (rel. May 15. 2007) 
" 't , c ~ ! ~ 3 ~ ~ ~ ~ . p 4 , $ / * ~ ? ~ ; > f , ~ t f , t ~ ~ r 3 s / ( * ~ " ~  

I.lcsl~onscs to Quest Corporation's Data Kcquests for Rlack I i ~ l l r ;  
bcr( utn 12iita Request liesponsc") (Q\\icst Ex. 3). 

; .: 



- 
: ~ r t f a j r r  nlc:lj~ittg 111' 1'r:tck A i f  they define the oblig~tricrns s f  crch & .  --  ~ ~ = c i : : : ~ ~  .--- :::L 

" 2  ,+k>, I$;;., tth, ;lll~{ ~~-~lcliti~n~ under which [the BOC] nil1 pr~lvidc 3C2255 2nd riit.;irL~4i!tr-'<iE1-~%1 :%' 

$ 2 :  - f The FCC has a1sc) made clear tha~t indi;-idr!rti agccmcnts Y I C ; ~  i l i l i  

,t$irlx~:,a% ckrcl-): ~ i ~ ~ g l c  O I I ~  of the checlclist items enumerated in ssctiorl 2'7 i i c1~2 r in order td t:it!~-~'L: 

"'jl"., 19: (iiirf i~athilig in  section 271(c)(l)C.4) that requires each iitrsrconnectit3~1 agrrcemcnt rr? 

1 ~ : 1 , i l t i ~ h :  .:t,t2t'y pc-tssihlc checklist item, even those that 3 11c3iv cslitranl i ~ a s  110s rcquestcd. irr t j r~fcr  1c.r 

hc ,I 2-siiat.hzirg zgx.c.ctneilt fi>r putposus of section 271 (c')('I )f ,4 I . - - ' ' ~  

irt full ci:i~q~Iiance with atest? reqt~ireuaenrs. Qwr.est demorrarated t i \ i ~ i  it h3d tn~crcd  i l~ t t . )  

sv';k bj!ts!iaig ;t;l>it : i ~ ~ f i ~ \ ~ r ~ ~ J  wireline inrci-conntctis~~ agecrncnrs In Stliirl: D:ikcr:;t s- cti -1u~u. i  L 2 : .  

-. 2f i * . t !  1 ? Z V ~ L :  ;ig~~ci~~ltlitiitis c~knfilin tihe rrrms. condition:;, an6 pa2f-2s + P I I ; z ~ ~ c  CC? a l x  p r ~ t t  i-.;~;:. 

x * f  :Nix.?;>, i:l:r.[<r,rlaneCtlojl.. ;~CCCSF 10 ~nbunillt'd fistu*o& < ~ ~ ~ ~ n : s ,  jr;:mji;lri ;;~;xof! .c;; ;;p. 

, r - - " ,  
:P:: - :~~~l ' tZ1:t : : j l ! j~~I1~~~1:? . i  ~_\;ilrr\.c;-ilh ~taatlr?bl;t for reyi:ic In 4.t>\t:\: 33A.j;: i? 2,,3Lt;:jtLT; :cb T;::.,b 

- &. r,,3i:c~,:J b g  . T C ~ ~ ~ X ; C ~ ~ E .  v,-:~h i;xj~i idud r : i ~ ~ c r g ,  <jweb~  AS y~bn.;:?gd : .:yLr.: a LL, j , :  T, ~:::,r+:~~z::-* .;Y-~:.:; 2 

" ," 
i q 3 4 - l ; y ; ~ ;  L * j l c ~ ~ ~ i ~ b c  :<&7gpECy;~ +>$ [hJcEpTz& *%\$&!? Ter;i5 h3Li 1 \ - < r * ~ i . ~  d-:i, -- +:>, 4 - ?.< : ;:--% rL;p.+*--r;~ - a 

., 1;7r= " -5 -"  "?; i; tbk; ;> 2 J  2i1akrie ;a Ldil cLEc c<fE;d:x> ;;lL :<z:;.. : -kE 

a:  :"j:cir5i< i.1 + : j l  .isp?.t.ct> anrr'rcof;~sc:isn. IZZ!~;~~?,; ,:;el-, ;-+.;-, b,' .-- . --7- -". 

-" 
< ~ ~ " s : . . ~ B ~ ~ : : ~ ~ + ~  ;l;41 2 ~ :  $(d;2t-i x:;:pa,c> > ~ ~ ; & ~ ~  ! y L ~  ~b;-~~y-,%,;;, 

L A,. - 



iijierci>llltettjm agreemcrlts do, and it has held that SGATs call be used to c.krl10!1:~ti3t~ 

cornpii;irlcc wilh scctio~l 27 1. even in a Track A application.'"" 

!3t\rinp tllc i~earing, 110 party challenged these showi~~gs  or any other aspect ctl* Q\-;zst's 

coii~lpllu~~cc: with this elenient of Track A. Qwest should therefore be deenied in f i l l 1  cnrnpliar:ic. 

t̂t4!11 thc tisst prong o f47  U.S.C. 271(c)(l)(A). 

'63. Qnlest Provides Access and Irntcscont~cci.ior, to l!r-saftiliiitud $:ampcting 
Providers of Telephone Exchaaage Service. 

'l'ilc sccol~d clcmcnt of Track A requires the BOC to demol~strate tllnt it  pra\'itics :Iccrl;i 

; ~ r l t i  rn~cr*conncctior~ to "one or more unafiliated competing providers af teleyrt~ont. csclrar-tgr 

cSSlrvice.'*:lfiY According to the FCC', a CLEC qualifies as a "c~mpeting provider" as lvrlg i ls i r  4s 

* " , t c . t t ~ n l l ~  . . . in the market and operatiollal (i.e., accepting requests for ser~licc 3rd ~rrtx.iiiiiip 

xttclr ticr*sicc ki. ii fee)'""'' and "serving miiore than a de nriiriiiris number of end-trsu~~:;,""" l ' l r~*s~ 

~ l r i r r i l ~ ; i t l  rrxl~iil-cmcnts arc: intended to ensure that thc CI,EC is prcse~~tly ":rn :1ctu:11 ctltntncrsirrl 

. ,b3,. ;altct*~i;~tl\(c 111 tlic n?nrltct and 11ot simply ill  tlie planning or tcsting stages.''' 

A t  tile SLII?IC lime, the FCC has rnade clear that a CLEC neeti not act~ic\.c j7:tr.tictrial. 

i ~ i . i ~~ j i i r t  SII;II,C, gcogrilpliic scope, or order volume to qualifL as 3 "compclilig i?r.c~t.itfci.'' I;,:. 

. ' l  

,I'rSi* 13r j / l  .4///l1rticn New 1'ol.k LEn1e1. 71 30 ('L[''l']lic C'onin~isa~on musl consult uttli ill\. ~clc\~ll:t \ t , ~ i ~ '  
, ~ l r t r n ! i $ $ i c j i )  !(j vcriij, that thc BOC has onc or more slatc appro\~ctl rnlercotlr~cclin~~ i lgrocnlrt~l~ wittt ,I t,:~\tirit:.,- 
\ i , i \ r + l i  c.(iii ip~'~itor, 01- it statcment of' generally available tcrnis and  conditions (SCir$"L'j. , \ t ~ t l  t i l ~ t t  tst:itcr i l ~ c  
r i ; ' i ~ ~ l t ~ r ' l ~ I ( : x )  o r  E~LLII~I.;II statcment satisfy tlic 'l:ompet~tive checklist.'"). See SBC TLT.+N~ (IS/ifttr *, f f ~ ~ 1 1 1 1 ~ , t r , ~ ~ i t t ~ :  

; ; i ' . r t ~  S l  iit'l - - ir! this i t ~ s l a ~ ~ c c ,  an SBC SGA'I' k~io~vt i  as T7A -- lo test C O I I ~ ~ ~ ~ ~ I I ~ C C  [vitli I ~ I C  chccklt~t  t c t p t ~ t t ' r i i t : t ~ ~ ~ ~  

: , e i l i ~r  t l ~ u r i  irrriii idual iigsccment~). 



pu~poses ofTrack A; the CLEC most simply be operational and sciving :i iiiori. tb:ii; r : ~  J ~ L : * : : ~ ~ : ~ ~ L  

n~rmbcr of customers for a fee. Sinly!,, prli, tzeither Ti-cic:k .1 r z o l -  trrv. c,fiit?r- p,i:rE:ifrrt; i # r  i ii :,: 

- - 
371 1111-11.v on CLECs ' individzlcrl 01- collective. i7itrrket sha/-cs, grngriipi'ric4 C Z J \ . C ~ ~ - ~ ! ~ L ~ ~  I T  \i:~ f !X 

FCC's orders could not be more plain: 

R+t tjirarmrker shlmre i'est.s. The FCC stated outright and carly Qn ti131 i f  ''c~o!c;-~ a578 ??i;,tti 

sr:ction 271 (c)(l)(A) to reql~it-e that a new entrant servc a spccilic markti sllai.; 111 :t> ..:at. tcc ,',ua.n 

lo be considered a 'competing provider."'"' As the FCC has ~.iotgii tt'jre;\tcill>, jlcl'rii ijtzu~,:> tt.f 

Cor~gress specifically rejected language that would Iiavc put sonic kind of C'1  f;<' ~ri:~rkr.t  : x t i v l i <  

r-cquirenient in Track A.""II its recent order approving BeilSouii~'~ scctrc,tr 771 ;qq~lic.~tr\.tr; t ! ~  

Vernlont, the FCC I~elcP, 

The Con~~nissioll has further held that a BOC must s l i n ~  i t lCl t  t l r  I t - x - . ~ ;  t))i*.' 

"col-t-tpeting provider" constitutes "an ztctual comrncrci;tl alicl'i~rttit'u t r l  ~ h r *  RO!;," 
which the BOC tail do by dernor~strating that fhe iarovidcr scncs 'rrrrxn,: t l t ~ t i i  s $A-  
t~zini~lzis number" of subscribers. The Co~nnlissioll ',xis intet.prt.rut~ 'f'rtlck .4 f ~ r l t  t~ 
require any particulal- level of n~arket penetration. l lot~~tver, ; t r t ~ i  tktc t3.C'- r'irciis? 
has affirn~ed that the Act "i~nposes nu \~olumc r i " t ; ~ ~ i r r ' r t t  tht' s;tf~. ., t' iiciik%t: 

Track A.""" 

?;: S'e'e~. BeIISoulh GeolgirriLo~tisioi~~~ 0r~Ier. at App. U ti.27 ( b i \ n ~ ) :  itlic.jito:,ii\tiuii: C>ji irc>i)r i  i t i , )  f IE::,~: 

.-tppj/t.i/{ioir bjg /,'ei.lzuii New Ei~glcii~d IILC.,  Be/[ ,At1<11tlic+ Cu~>~t~~rtj?tt*tr(iol~%, i 2 i t b  f t i  c f  f ~*tr,.-t+~-; i ,J)::: l j i  - J - - ~ - .  i 

; 1';YE.Ir' Loilg Di.~~rattc. C o m / ~ ~ t ~ j ~  (cl//,/c! Vcrizon E?zrc:'r~~risc~ Soiuficrrrsl. I ;rt?ztrrt (;h i i l i j i  %.irk r .i ii, j ~ : ~  , 4 f :i 1 I 11: 

St~lc)ef ,Ye/-\*ices Ii~c.., 1i.r A ~rrhorizoiion 7i) Pi~~virle 111-Regiian, / ) ~ i i t / - t r l  i':4 SLV r . i t , i , \  t.rt i iv .rr i tr irf .  I 't ' k;.? Gr i  i a: * ,  

fCC 02-1 18 at App. D 11.27 (rci. Apr. 17, 2002) ("V"'t'izon /'i1rwrr)rtl IIr<Ii3i'"), hicr:~rrr,ri\\tulrr ~ ~ ~ " $ : i i ~ i ?  , i : t l !  f 3:1121 

.4/),tdict1tiot1 i)!) P'wizot~ Ne~v Eizg/c~i~c/ IIIC.,  Bell ,dfl~l~r/ic < ' o ~ t i ? ~ ~ ~ t t ~ j i = f t f i r ~ ~ ~ . s ,  !ttr. [c! 1 1  di i t > ~ l , d f > ~ :  ! O I L  : ! p, ,! 
' J I l l  1 1 1 ~ ~ 1 1  ( I  ' 1 1  ' / c  O f  ' 1  : ' A ; i '5:- ' 

. ' ~ ( J ~ L ~ L ' I  Stv\'ices Irlc'., for /1~/hor1zu/ioir To Pi.ovick> Iri-f?cy:iort, ltif<.1-i>17;rf . \ i ' j - t * t . ~ ~ +  1:t .P:!ti~i,= i z i t n i i  -' i ; 5 K4$1  
at hpp.  D 11.77 (2002) ~~~~~~~izon R/locle /.doirc/ O/.c/c~."): hleirrci~;uicfiirr f ip~rrr~lti .~rr! f  I%<i<i. f a . , , h .  ,t!,t-. 1 .  

i 'c,rr:otl / ) L ~ ~ I ~ I . ~ I ~ / \ I L I I ~ ~ ~ /  Itlr., l/ei.izoi~ L,oi~g D~.SICII~CL>, P'CJI.~:~III Eit:tt~y:rise , Y t ~ ! t t t ~ o t ~  I, v r  r:t:fi < >!s$~;t !  LC , !+$ t r  : i i i - t l  

I 'i.rizu,i Sc~lrci St*r.l+ir.c.s  lit^., /or Al~llroi.izcr/ioa In Proriilc Iir-Rt:qiort, / ~ T : ~ : I ' /  .I?:.( .);(-: L.LC t s ~  t * j  iJ* r:i-tr.r . %  ~ t r t ! , i  F %  < t t 

Kcct 174 19 (7001 ) at App. C' n.27 ("/frr.izoir Pe1iir.\:1~l1~tri~itr (.)r.lit)/.''j: {"('u~lgrui:. Iratf rc)~iz i i l : :r~c! .  . i l l i f  ~t i ~ !  ? , t t i ,  :. i 
[hilt woul(l havc ~mposed a 'market stiarc' recluircti~cnt in  'lyrack A."): hIrmor,rtrt\t,i~i t l p i a~ t r~n  .tilt\ Z/;r!c~, f;*;tl, , r .  i 

/ o I 1 I . ,  ' I  I L C  I r I 1 , t : : - I 

J ' S ~ / Z ~ ! ~ I  S 'P/L~C~ S't>i-\.i:-e,~ ~ I I C , ,  ~ I I / I O I . ~ X I I ~ / ) / ~  10 l ' i * ~ l ~ i d ~ ~  Ii~-I?~:g/o/~, 1.1~ 4 7: f .\: : r, i)! < 8 ,;tiy t i i ~  .: < 1 { ; 
Real 14147 ;it APP 1) 11.27 ("l[oi.i:on C~irti~ct.li~.itt CIrcIc~r"i (sirulcl, sYIjt.' l;c~~ij~li C k i j . ' i i r ~ t ; ! i ~ z  t i '  ;, r .I: : k  1 1  ' \  

I same): 2~i~r~t~t*irec11 ~I.li~.irigrrn O~.tl(?i- 11 77 Kr il. 1 70 (citing legi\lot;l.e t i r~ tory  1, 



Silnilarly, FCC Cha in~~a i i  Michael Powell has crnphnsizcrl tllnr I I C ~ T ~ C ' T  7 ~ ; : ~ h  kU !!it; lfli-+.:l.. 

intercsl requirement, nor ally other part of section 27 I irnpr7sr.s an: ttlfi: r l f  m,trki.t 4 ~ ~ r r 7 ; :  tck7 

Some of thc critics wish it was a market shari: teat, AIIC! 1 t~cxx't e1*m {yiitc X*FI 

whether that's good or bad, but I kni7iv th:~t XY~IS csy~n:%sfy r.tl-it.t3lcd by f t~ry-rsr.. 
I t  doesn't say if there aren't niorc than 100; of pccq-dc i7.1 tile ~rmrkt:a: tEk::i't 1, P F - .  ~ ~ 3 - 2 - i  i. 

illern. That's just not what 271 says. .And 1 Ecrrcri~- ellaz"5 \~h,ft .I lot  t\I'j;)twj*ir: -~i I ~ F I  
i t  said. But it doesn't.'" 

'T'~ick A nlcrely req~~ires  that there be '"at least onc" CT,F;:<' i t 3  Scrrtth El,ii.,t?f,i tk:tt ~s ' ':);sr.-~,~~:ilti..~i 

anri j~ril\~iding service "for a fee" to customers: i r  clocs u c t ,  rLr.clitrirc i]i+zv tilcrc tit: u;til~:jsli- t ;'i i-i '. 
ihitt liavc achieved any particular share of the 111arkct in St3utii lD;rkt:jt,r it\-~*s,:ll. 

" .  No gsogrriphic stupe i+e.st.~. The FCC has dectnrcd ttiiLl;rqr;tr:"uc3& tir::r- i e  %*Jt.!c% ::w I . . X \ : ~ $  

sccticln 271(c)(l)(A) to require any specified lu\.lcl nf gv:~gi-:r~d~sc ~~~~ttr ' i~: t ! :u~3' i  l , ~  i ~ ~ i f i r ~ < f : i ~ <  

provider-."'"' A CLEC qualifies as a "competing p-c?vidcrq- k ~ r  -br,ir'S: ,t,i Ei:-ng ,tsq I: ~ ' i - ' $ ' 4  s+t'::. 

sc:yuirc~~ient of ubiquity. and tlie legislative history nukes clctttr i l ~ ; r \  t i t %  -~.;ch t4---1 ;ti\. : ~ r i c i ; , l ~ ~ ~ i  

Ol~jeotioi~s tlmt CLECS are active oniy 111 ccrtuit~ C O ~ T I I I ~ I I I I ~ ~ I O Y I  tc j   fib I > J $ . ~ , ~ ~ I  *irl; 

nr S C ~ C  tests in Track A ot. tt~lywhere cisc rn scctrrsia 231, '4% ijjf,- 1 ; 

s~ucifically rejected language that would  ha\^ r-cqt~inlii :lac i 4 f  If. ' r: jr;:li, : :+,E! i[\r"t%: .kct i i ' , >  

- > L  P 8 

' 'Pow~ll Ucfcnds Siuncc 011 I olccorn C'trr~i[wtrttori.'. I ' f t z ~ i r r ~ f i , i i ,  c ~ I i i $ f i s  il>,jii; ix, * >  j - r : )  

. i 1, ,4r~icriret/r ,Zfi~.higc~~~ Oi'dc~. q' 76. 

'I - 
!il. (q~o t lng  W.R. Rep. WO. li)-l-?O4, al 7'; 4 1')05 )! icinplt;*h~$ . i : f . i j ~ r i  Z i J: 

21* 
i t / .  



**:j *: -7 in operation that are "'capablc of prr?~icling ;t icii~sr~:l::r.;r: r:~t:~lir+ -): '*.# 

customers'" with service,"" Sirnil;~rIy$ f i le 

A that zvould have demanded thc prcscncc tts?' ;I r 't k-"i, ; * i t ~ ~ , ~ ~ ~ t i -  tz: I ~ : ! ~ - F Z - *  i~ 

comparable in price. fertturcs. ancf scc~pc" to t t t , t r  afi"h4i"if I>? 4816 Dq ?4 

are too small, are unablc f c ~  t ~ t t ~ ~ ! t t l  j;trgc ~trf:iili::s :;t 3 ui-//~ *:ixCr tarti,+:: -.. 

- .  providing cornparable sen-ict. eo Qxvcqt ~ i t ~ j j l j r  i$.~:c: ,c;~t $15: : ~ t , i > ~ ~ t  *;? . ~ f  r :*, i i 

Qwest den~ansrrared 

competing providers of rt.lilplrt:bne euciiangc :,t~t EiC7 r ~ t ~ t i '  ~+-t:'t\ .3:t$_~!;3j7;t.: 

showing. C.onfideratial EsfrEhit f31,T-4 pro: irfct; ;t \I*E :"I i t ic :t:'i-?fY:i;,~;i ti : S 1 t >; :Sq~i  * * 1 * 

Dakota, with infcmnation rugardi~tg th t  tvpi: 0412 L$C)~IE::+ ,t;?it %i%r?i ,-c-. :?t.tf 

purchasing from Q ~ ~ ~ e s ~ , " '  That ehnrt slrsrx~:. ct axct f l, 

interconnectioi~ services and Eicilitie.. z;rt'i~ C I t" 

sum, as of August 3 1. 2001. (:,'ct~l;t If33 F1TOb jtj~:~B I 

resale,"' and 7,049 i11tcrci;rnn~ctir3ti tri;nk.+' t f >  :~gr,a;liba,r\r-i j':~-,:~k~:i\ 

service in SO LIP^ Dakot;t. p:lrr.y Ilus ~f~'*p~k~t"ii $ftcc$ i'itit:lttcf.- 

second prong of Track A.  

?!it Id. (quoting H.R.  Kc4-1. Yo. liG-20-i. :ir " t i gal)*; $ 1  

- 3  -- ,ycc 'f'citzcl Dircc'r ((Jt?r°si. f i% .  1 . r .  C',.ia~.i&ifi:th?:d $. t. 

flaisota as of' Aug.ust 3 t . 21:iOl). 
22: Iil. 
223 

Sei!r~~P~itzcl Ilircct (IJi\-csi Ex .  2 1.  Exlli~l'it ! l l . ' f  
C:ornpctitc)rs as of August 200I j. 



C. Unafjjliatcd CompelIJcjrs C"atfec.fil-ej~ B'rmEsZittg Fkfc&%jriirn $ .,.km%:ang* 

Service QO Both Residcnti:~f and Brt~itlers 5~EI1'~;1:~ifarr'~, 

Section 27 1 (c) (  l )(A j Iirther sctjutrcs tf73t 

. . . to i*ecsii/ei7!iu/ u i ~ d  l ~ t ~ . s i l ~ c ~ ~ s s  .s~ i i )~scf '~ /~~* !~.~~,"  '."' -fhL: f+C" i  - tjbflt ii:i:iBt: : 8:9,2; :F+tT 

quesfion is whether. the CLEC's i1.r a :ire r.rj/f;.r~~~i~c*i;~ ;ia:y;i;ag :'i.~f!i t ~ - - ~ t , i i r i ! i i :  ~ : : i !  'ii .i:' 

custor-ilers, not whetl~cr any single c a ~ ~ i e s  i s  si*iv?t~g i ~ r z f f i  ~~:r-tmp* 

amended the Act to "clin-iinat[e] tlw r ~ q ~ i t ' c ' : ~ . r ~ r i ~ $  f Ia3 t  

business customers, and nllo\v[] instci:ci, t'il~i;tl,fc i;liTtCh> 3i3 x%:~.i n: C I . ! ~ * ~ F  . i t E I * u ~  p i f l t = ~ + .  " !..- i - %  , 

has reaffirmed this holding in all of  rw ~ccciit %t.ctis:r~ 2-1 

' l -  granting BellSoutI?'~ applkations fbr C;1-.47ry,in %?\a$ ! rrttixr.,tea;I - (e~;~*c*,'~~=:ai. b., 

residential and busi~iess custonters fit-c h ~ i ~ t g  scgi ckf I'i.: *iri:t<i ~<~651a'ibld~~w':) e 21 i' 4 %;t 

Drtkota, this requirement oi'Track ,4 is siitisfietl, Qft~c~,t-Cf. till$ i-];r4 ;i;rL? :i:.u s,,,; ;;-, ,-iz. .:: 

residential competition in pnrticutur itre rricli:~;tnl fix li~s' p t t q ~ ) ~ ~ ' ~  G' T;F I x 1 l t  it? ZI 

x ,  We disagree with comrtwzltvrs utri, curatcrr~I; tt;,~~ at:$. sgiii"~,!ifl. ; e ~ ~ ~ ~  :;:h j ,)* 

residential facilities-bascrl cvnrpci.rtirrn nti "b.r:mxtcrt~t rgi;l%r ft;p;iit ::I p ~ii::t!: L ~ L *  r i i - ir  
Verizolr does not incet the r c q ~ i r e n  t'if ' 5  ;*laak 2% !l;prat-rt, F* *r +: s* ,~E;x ;~T: ;  ,I( ;-*c . 
thai the gellel-a\ly jevrtc t r f  r~\3idh'f1l!rtt c 7 ( * i 3 t p ~ : l f l 1 z + f  ? t l i , f i i  th?i: E$?T' I IF;F.;'r. 

ilcscribcd above ar t  not "cn~.irl~ctis~y pl.f~ii~k;~> &' i 'it)' +;:$$**.A. qjt:~ Lfi$ t+$[\  j*jc%* L: :tGLi ;?? 

adopt a voli~mc requirr;.rnctrt, tlt:r~kck hftil~i;', or tjljliir "~rzlr~!.t~ xc .f $9:: k f f  1% , ; i n k ~ t  

into long distance, a id ,  as stateif ;tFt-.t t. tt-e rf'jtjLf 1f1;ai i-u'isie i :f: tii;' !,.~r-~-;g~-. rkv y rhi-,t 

above is actively pro~idirlg .i2tci9itit'~-P;it~.~C . ~ t . ~ i k i ~ C  1 % ~  i t i t t r~:  f f i  t f i  4 +il 3'ii!*!2?i1i:) 

~~i!mber  of custon~ers."" 



itself demonstrates ltsclf t i ~ r t t  both scgn;crtt\ ri' 

the i~ltervetiors failed to reb~it this st~c?ti.tng. Zfr, 

17,303 access lines in South Dalrota xbi;l t i nb \ i~~d$~ t f  Suqr-i .I+. + i t  1 3 j i  35sia1;-: x i ,  :C ' 

r i rrnbundled loops and resaid lines art' nctuoI tjtr,it:tliti:r in <g:.a i r g  ,i.4 g-:. 4~;i: zrtrj 

Qwest's wholesale billing sysrcnls, and tftttrnt. bas kxct~ i t i t  ti~-.iiii~:i: E I L  i ! i < t ~  L-; :!:J;*- 

these xlumbers arc clearly n1or.c tllail ilc rrrirrrmir ivf~ci'ti c~r?t ;~i t~~C! zg*il:j:+* !,?w.:.:' - - ; ( I :  - - -  . . . : . t  

base of 23 1,7!)7"' and would be ~rtr'fi~icr~a hy tiret.irsx4s c.r $43 ;,,rit:s,t t B 3- ' i s  ! 

are provisioned entirely over the C'LECs' cltvxt fre~'-~i;i~~~rtt~!g 11+>?1ti Ib;k;,i tititi k c i 3 e a r :  ;r\i .' ::<t r i  ; ": - 

network altogether. Becanse Qwcsr &'ti:$ OCH pKri it/< r : ~ ~ i .  Iii<tbi;i;:.. rrs s,cr: it:xy.. ~ ~ 3 :  the- . - r h , < , %  

lines individually, Qwest has IIU 5vt.a-y of ct~rti.ilaa:~ tiic%c 

service in this fishion."' IF? his opcrr:it%g Bc,i%l!txrt!i)., Ctr ~ C F L I C I  p , ~ l ; k t i i , Z  f,i!:r i!;i ' : ,xi: 's;  :: r ~ . ,  . i .  

pages listings) that are avttilabic. iu Cfnrbst.  l irc,$~ t . v i rz . ;~ l ik  ~.rt; i~i , t t t ,?c'  ra;t'thr a i r i j , t . , ,  3 , r :  : .* 

that C,:I,EC:; were serving bcrtt:ec~~ ~J.947 "''3 ;irxd 

? i l l  ,SO(J l 'cii~cl Ul~rcct (Owcst f ' i .  ! 1, I xjaairr: Ill-! -:* 
1' I in. 
?12 Id. 
2 3 3  

.%L? I r 4!22102 (.l-ci!~elj 4A 13-  i ': 
'1.1 Sec~ l cir~cl t31rcct (Q\vcv Ex ! r ill 2; 

i i 
& - 





over their 0i1i11 free-standing networlcs."" 'Vllen ac.icirrl t ~ 7  fhc l t ~ i t t i i i  

and resold access lines reported al7ove. thcsc t'stin~atc\ \id:! ( f I -%'  :i?.rri;( 

l i a~ l s ;~~ ,  and C2kl;~t~orna) at \he time thc FC'C ~ l i i ~ l t c i f  t i i i  :.tti~ct- ;zc3r;t:T.r 2 - i  

party ever disputcd these estimates. 

T * Indeed, the data sequcst rcsponscs tt-car ($csi.rt TL*CC~T.~.L$ ;tiit.: 3FtL 'i clt:~: ; :, :+r i~ :~*~- : -  

filed r~ialie clear that Mr. Teiizei's cstir~~rttes a f  C'J,I<Cbs' i i l j f  il~~-iu'rrri:? i ' i~~ , i . . i ' *  i~i i ;~.  , \ e t ;  ,is 'i- v ' :  :, = 

too low. Qwest was able to serve data I.er]uesls only the: iit1h.i I S i- t '? f j i , ~ !  i;,~ti'+% '; ,-i;;--:;:. . 

in this procccci~ng: FibcrCom, Midccl. 3rd t'l'T'&-l t ) iv~- \ f  (fld : t f ? ~  !FJ\ %b :ilt: ~ % # t ! : $  $ y F ~ -  7 - - * h 4 : ; 3 : - .  - 

sewc requests on some of the largest South Dttkotrz ('l,iif ':., >11ich ,is [ ) A , i k t i r  i ~ F c ~ ~ ~ ~ : ~ F I - : I + , : ~ - ~  -+- -. : a "  ' I -  - 

~jcry liixited sa~nple of South Dakota CI,EC:s arc itx~j!rc%>iv<:. 

* - In its response tc Qwest's data rcc\trt.st, !?ll~t%ri i1;rr ricki\tv,ii...i,:2.tt r i t , l t  1~ 

26.035 residential access lines and 13,312 I~usrr~chs ;tcccs% irr;e*. . ~ n  :,I 61.. ; i r r d t 3 3 .  i 2 , 1 : - s 3 r :  r . ) : k  r -,* - 

* - .  in  South Dakota as of April 19, 20132.'" FiborC'c-r~rl ,113~3 .stit?*rit\ S ~'~\t i f , , " i i t i . t i  .:, ,> ,'+,. I;;;; . * - + % ,  , 

business I\CCCSS lines via stand-alotlc -\rr~bulltPlcci inrrps ;r$ i,! ti!,- P L i i l ~  

ackrloivlcdgcct that i t  was serving f4343S B.'$$)EII;*Z'Ji,j"laP, 8 $ 1  14b 1 11\%: \ \  'k 9 

CQNFIDENTIAE., DArT:8 ENDS1 rt:cidcnfirtl at*a.rVh:~ Zinc* ,tta,i f+f dI't1;515f % i i st $2 k 7 a 

BEGINS: XXXX CONFIDEN$Jl;if. IPA'f"A TC"'l:I$Sl ?) i14 t i~ .~ : -  , , L L ~ ~ ~ C *  . /i:jr.al 'r jar f * : i f : ?  + i~ 

?,>(J t..ur i1 more tleriiilccl expla t~ i i ! ion 01' tl~c csrirnrt 
2 \ ?  A/. 



owr~ed by it in South Dakota :is of' ,i'ipfi 13, ' l r l i f 2 . ;V f f i . j IC i~  r:!tt% i:.hk c J t  f$'t$?k$ $f l% % F $ i,f 

DATA BEGINS: XXXX CON%~ST)k:N~I'T~-~, U,-\'j'iji E*T'.ibj)S$ ~ ~ l - + = / i x - r j : ~ , i :  

[CONFIDENTIAL DATA BEGINS: SXXS C'(1%F$!?lli!;"Y,"Y,33X "i,i $2 *t, 3 % 1 "-tr%j 

access lines via resale. [CONFfDENf SAX, nr\2' ;\i % $ j ~ : 3 ' ; 1  Y*.;%x ?t; d'(~%4j- f&%$ '"b l*. h f 

DATA ENDS] residential access lirlcs a~ii3t ~C'OSl~"B$21;',~a""J1S~li'I'I Tt q 1 s, Bf. $ , j ' + + t *  \%> i \ l  

access lines via LibJE-pl~iff~>~~t~ i n  SDI~III F > ' l f i i ? i r i .  .L> a38 :fie 4-ai?:: I 

.. . acknowledged tllrtt it was scn ing 31: ;t~i~itrnt>n:ii i t l i i ? l i $ g : i  4): nj<%/<*\*.'. ;L;:~:-, \:J;;C::: .j:: it. +.. 

[CQsNFlrDGNTIAk DATA BEG%$%: XSKT t*bl?d.F11)t;1h f E 31 

m e s s  lines and {91QKE2iFDEia;T!t%3i B2:i'I'A i3P-Q ;lY%: 'C% S\ i 8 S%P $$I%-% l l $ 2 ,  P I  t 3 6 

ENDS] business access iincs ['t:;if f~t . 'rtt~ if#: i" t i i rk jkg; i  :ht7, i \p$r~:ix.? 11 3 p $2; ;  a :  :T ,; . : h. 

i c .  Nonc crf this cvldcnue ia ~tatyct~t t t ~  i S i ~ i + i i ~ -  k , r :gx i , ;  : 7.. :-  :$;-+> 

t'r.~cmscl.cres. Qttfest has 111crcfirrc :i:itihtic~i tFlc t k~x i%  i,-rl,.t;r:- .+P 'kr,+i ,,I ip 



co~npeting pro\~idcrs offer tclcpllonc csc=!~;ingc .;et\ i c  i: "'tr-it:~;: 

telephone exchange service r'ncilitrcs t i t  prct!irnrrrt,~r~iE:t v % ; ~ - :  

sel-vicr facilities in combination ti4111 thc 1~4;11r 

carrier.""' T!le FCC has m2de cltal- thaf thc l'\I--- 

i <, f "  as the CLEC's "own telcphor~c cxcilangc s ~ r i i i ~  f , i i i i ~ r i t * ~  $ 1 7  ~ h i k  cF*r:?+-\t 

'Track A is satisiicd cvcn if orily vrlr Ckl,fX' 

it need ~ m f  be the case that other C'I,fS(":, !cir .t'il  T ' i  f t i ' k  31~1; i t i2. i  i-lili 

Furtliermore, the BOC need only ~hi t ' i v  ~ l ' i ~ i t  

competition for or~e class of custt.ri~rt.rs. 'rhc 

only resale-based canlpetiriou hr the r-rthcr. 

AS nolctl ahole, Q\VCS~ 1Y;rs :tbir: rri s;crr:: ~ f ; h - - i  r % t ; ' g )  r y ?  : ~ i s i v  ~&*i::~,+; i,x,;"? I? ,% ? .  e l * ,  

but even tl~ose few rcsl~or~scs rcc-cul lrrnsr Biisu 

state. Two of the CLECs, li3bcr('o!11 8i:tF :4!ttti'kr, ii ,xkrij 

[CONFIDENTliAJL, DATA KEG T5S: XSXX C'IISFlt$P:% 1';i r l ,  t~ k3 a, 2 ;  % I x s j  

a1161 business access lir~cs ilt Srmth Z');tkc)t,i 

That cvidencc alunc pl i~in& tlcn~vr~str-:ltc$ 

14.7 47 U.S.C. $ 27llc)(l  ) (A)  



for Soiitli Dakota, and no party hiis clir;jrt\{cii ii. C.'c.?t:?pLi~k-,: 

surely reveal even more I'acili tics-b:~sccl coinp~:fitii.trr. 

@\vest's unclisputccl ut~tluniIl~ti  i c ~ i ~ j j  

custolners in this State both cscl 

Accol-dingly, Qqwest has satisfjctl ail1 

V. BIONCEUSIOR 

South Dalcota to find that the gcncml Icrtl'ts .3~1eF- r:tse\drh:.:r~ :3rr~L: . : i~5ta .~  f?;'i - ,. . ' > -  

balanced and appropriate protc.ctitxzs of tPtc it?;icl-li+;ti 

the reqiiirements of 47 C.S.V, 3 5  ,772 3tt& ~ T H  f i t  tali,; : t i )$? :% a?:: 

Datcd this 21st day of  ii/laq, 200.2 









BEFORE 'T'3lfE 
PUBLHC UTIZI'II'JES CfP313131,l";SICj"i 

STATE OF 5$3;&'7'f3 D;%Kh:t'.e'% 

IN TI4tE MATTER OF THE BNVESTTG,$TIOP; j 

ItN'lf'bl, QkVEST CORP$ltR.&T%efN'S 1 
Cd3e$%ll$LHANCP;, WITH SECTlfOX 271. fC) OF I t 3 0 t  Kfc:'l' 5 ii' Ilf - in? 
THE TELECORiiiBIUNBCC4T10NS ACT 05; 1 
B 996 b 

b - Qwest Corporation ("Qwesr") respccrfulrlIy ~ k i b ~ ~ i t c  ~ilii. P.ilr: ix:~i:ts;: -::c- :i; 

s~~pport  of the Qwest performance zssurnrw lrtntl (''QP:t !I3"i. 

INTRO DtK..<)s. 

I n  order to grant a scction 25 1 :i~iihc.trication ttirJczb ;ix i~:~) ,*r , t i .  

Telccon~n~unications Act of I996 (the "Act" o r  fbk: "'JQttft  ;tcta'i, i;kz Smi t ' ;];:a ,i i:r=,; 

conclude that a Bell Operating Company 1'"R0t:'") I I , ~ .  *,gili~fit:ik t { i k f  crli~!p?,ifr t k  6 : +'ji<~'!*, Er Y: 

which is intended to ensure that lccal ~?~ilrfi;~lt> fi\ !tic r % r i ~ ~ c  *$re' trj?::rt I{> a ; i > ~ l i i ~ ~ c ~ ~ i ~ ~ i r i :  : I: 

Act 31~0 r ~ q i i i r ~ ~  the FCC to "fir~[dj" that the ""wijtrcsiui! ,stst i ir~ri=,lta,t~: il- r . ~ ~ i i - t % ~ t : , ' r * '  ---. r:i- 

the p~iblic interest. convenience, and nrcc3,sit ."- '1 Biw f r 'f, t r , c -& tic.t~;:til-;t,*\i $1: i t  : ~::i. 

aspect of this fedzral public interest stiinldard r2 t t  cll~nltt:i' ji:t.ic -1ir -iiicq~:,i";> ,;. ,:!i I * !  

. :! t ; 7 , : ! 7 J  !;- ' > :  that. once the BOC is gl*anted scctitsn 271: appt.tlt9 I!I~.I-+c* !t+du!Z : : i r i i ~ ~ s ~ ~ w  ;x . i P  

to competition. Wherc an aj?plicant IIGIP ; W ~ - I I ) . ~ C L ~  ~ * l i $ ~ :  I [ I :~+  ,t i3c: ! u ~ ? i t : ~ t r i i  i6. -5 ' '  u '  

plan]. the FCC has concl~tdcd that huch ;I plnrl ccrtr-.ttrttick '*p:?ltt,aIii.L: g;;:,ii-ri, ;:, , A  '. 



zspplicnrit 1s.iI1 satisfy this aspect of the public intercsr standard. ' ?'ills ta ~ f i c  pi,,f!csse (P!. 

i111: i$fYtZP prilp~sed by Qwesr in this proceeding. 

." 
i 111s public interest analysis is thus a question of jkricral, not st;ttc, 1lit.t. rinc! ti::: 

Q l i s i , P  iniisi nccurdingly be evaluated under that federal st;iiidnrd.' A s  tllc f~icgoi;ig 

!angurrgc of'Scctio11 27 1 of the I996 Act also makes clear.. i t  is the FCC rlmt -rl1t,:+r "t?rr[i?j" 

~ i ~ r s t h c r  tlint fcciei-a1 standard is met in any particnlar case. Thc FCC' 1t;15 aPi.;cr llciil !!:;ti 

""lltc ~ . l l : ~ t c " ~  111ay not impose, with respect tc BOC provisioa of irttraslatc 1ntcrl.A 1-4 

I;i,:ra.tcc, ~*cyu~rcrncnts irlcollsistellt with sections 271 ;inJ 272 ancl rlic C'ot~tnl!s?,iilrt'x r!ilt:t 

13 ,, -1 - " Tltc FCC :'has also established guidelines for dztcnl~ining \~ltetl~t 'r  the Qi- t $ t  ! s ~ : i h  

u3itltirr I t s  "zc~tic of reasonableness" in r~ssessing the plan's cffectircncss." Frrst, i r  h,ii 

ritc!~nficd five key chrtmcteristics of an acceptable pe~-f~~.i l l ; f~~c'c  ~ S S ~ ~ ~ ; ~ I I C C  ; ~ l : i t ~ ,  

I ) Potential liability that provides a meaningill! ;tnd s~gr~iric;rnr iilc~:lttrt ;. t r ?  
conlply \vitli the desigated perfon11rince standartis: 

( 2 )  Clearly artisulated, pr-e-deter~nined measures and sranrlarhis. i\\rict: 
e l~con~pass a co~nprchensive ra~igc of cnrr-lcr-tcz-ci~~r~cr p~i:filri~~:t~i~.;', 

3 )  14 reasonable structure that is dcsipiod to tletcct nnt,i S~J~I~ 'EJU~S i 3 t l t t i '  

performance when it occurs: 

1 
R4cmrrliind\tm C)plnion anci Orcter. ..fl?,r)/rc (11lt)n /us 13~'il I t i t r ~ r ! : ~  .'LOI\ ) f j 1 - i  + * i t  f g c ! ; r , ~ ~ 6  -,>:it:,: t t k e .  

!wt r w u  2:l ~ Z P  C " O ~ ~ Y ~ ~ ~ I ~ I I ~ C [ I ~ ~ O I ~ - T  ALY To i 3 - 0 ~ 1 c j ~  i i ~ - R i > g i ~ i z ,  1)1f~l.l.-fT,1f .5tjt-t .~L L *  ~ f r  % $ f , , r t c  L.*L\ 1 , ~ ~  
I ! ('1 Iizd 3953 Bfi 119 ( ic)3'I) ( ~ f f ( (  vltb ~ t o t l r .  .47;-%Tr.- f('('. '72o f .?t i  t)r)? 111.~'. C tr 2C,i#jr r - . f l ~ I i  
*?t?,rrtr!c %sir. \'ark Ordcl"): Memnrantlum (l)p~nion iintl ('frdcr. .ln:nr ;I.;)pirf czrlc~it  j2t3fi.{<*i,:;; 

( ~ ~ r / ~ t i t  c r n t m ,  i?~'..Ii'S~~lih ~ ~ ~ t ~ c ~ o l l 1 n 1 r r t ~ l ~ ~ u f ~ o l l r l .  / I I ( .  f f t f ( /  sc2/j.~<j~~f/1 l ~ l ~ ~ g  f1i~fc7~2< 2. /? i t  f i k ?  t r>** , k ~ i ~ , ~  I t,f ! J ,  

I L ' ~ ~ : : ~ ~ J * I ,  /nit-rL.4 Ti1 Se~~\~ i r~ t .s  111 C;t.orgr~i rrnil' Loui~rtri~u. CC Llochct I'Gu. (23-35. I x ' r  07- i 17, 4 :l'i i qti.~i i - 
:'li!iL) i"C~cnrp~a~k,oursi;ina Order") 

Intli.c.J, i:nlll<c tht chcckl~\t ttci~it, (and the 7r:lc.L !I 4 o \ v i r y )  \ccilrrtt 1 7 l i t - I ,  rljr \(,; \irt;> 

: r c t t  ~ O l f l ~ l l l ~ l i l f t !  a hratutory consuttatlvc role fni statc cc>mrnlssrnns u m i t r  tilc prrb;lc tntcrt3i ~ , I , I I I , \ , ~ : ~ ~  

. % ~ t l i i t I  l?lfd)(3)iC'). .Sr,~t 4 7  IJ.S.Ct. 8 771(6)(2)(B). 

Sci- J-~nt lZejtort and Order and I-urthcr Norlrc of  I'rctposcJ Rul t~i~; tS~:~g.  f*r::~icni~~icri;,rt:i .,i :if 
5 1 r ~ ~ !  :< ,811t)rit;,q . Y ~ ~ f ~ - g t i ( i ~ ~ i $  ~fSe( . i~o i r i  2 7 i  ~11tii 272 I$I~IL,  C * O I ) I ~ ~ I : ~ ? I I C L I I ~ ~ , I I S  4 ~ ~ ;  of :*J 22, tta;t,  ~ j t f -  <; ' ; 
i ! i Il;d 2 l'rf)S 4; 37 ( 1906) ("Noii-Accountrng Sa1;'g~;irds t )rdcr") 



(($1 .4 self-executing ~ m e c h a n j s ~ ~ ~  that does not lenvc the docrr upci- 
tmrrasonably to litigation and appeal; ant1 

- 
13, Rc;~sonable assurinces that the reported dlata are accurate. 

+i=ck~r\d. it1 its variou5 sectiol~ 271 decisiorls to date evaltrating such plans. rhs F i ' f '  fr:ls 

irlst! ttrilvidcd fi~r-thcr gtiidance about how plans may satisfi these criteria, in jl-;irirctal;tr- 

a. iic Sl;iilTs witness recognized at the hearing in this case.\lle FCC "113s p r c v i ~ ~ i h l ?  

Pljrtild rlltrt tirc e~lforccmcnt mechanisms developed in [the Texas plan] . . . \voultl i ~ c  

-. 
1111. f7C'C"s "zonu of reasonableness" standard mecins that "tl~ere is tfr) n i x  i;.;:.! it> 

10 t i c : ? ~ ~ ~ f ~ ~ t r n t t  ~ S S U S L I ~ C C "  that a plan is effective. I t  t lt~ls givcs BOCs flesihijiry i !~  hurt rrr 

~trtrc:~lr.c ~hcir gllans. consistent with Ihc FCC's gnidcposts. To bc sure, the I:(.'(' 

'"s4r:l~c3gnizc[s'J t113b states nlay create plans that 11ltimateIy vary in  their srrengtllx :irlal 

.,i - - ~s:r;tkt~ei;scs as ti7~3Is h r  post-section 271 autllority monitoring and et~fc~i,rc~mt:ni.. l ~II,\ 

1% ;n ct?~"c?llar-y of the fact that plans are submitted in diffcrt:nt staics a i ~ d  by difircrlr  

!jilt ':l, :toil that t l~cy Inay vary from state to state anci BOC' to ROC. !%\it 111c ,ur\lLq;a.\~* i,< 

niir ~ I L I ~ , . :  itla! provisians in plans I-epeatedly endor-sect by rhe FCC' ns ttfirhirr icy roiw t t t '  

I )itcl:t 'l'cstirnony of' Mark I , .  Stacy. 117 rile h~liit~oi. of'tllu :ltic~l\~ai> r j 1 l o  <I,\ t 3 , i  Y'orl)ct[ii;rrir: 

i .rrt:j~dlrr':9ri1 \ t  11/1 ,Ce~.tioit 271fc) ~ j ' t l i ~  T ~ E c c o ~ ~ I I ~ I ~ I I ? ~ c ~ I / ~ ~ I ~ c  :1cL1 oflYY(I, j hltrrch 1%. ?(kO?) {.'?;t,rc! 
I c~t~mikn)"l (St;\ff'E?i. 3)  21 14 (quofing Mcmararidum Op~nion anti Onicr. i r r  tlrtk ,\lil!ri-t- r j t  riljyi/it'iifit~~ , 
I c*r  i,.c!n i'~~rrtz~!,ll~onrtr, liic.. I 'cJi.izot~ Lul7g Distr~tlc.~, Vet-izori L11t~v.l)r~i.cc ,Solt i  t t f ) r r  \, I 'twzon ( : ' I ( ~ l ~ ~ i i  
' i L v i t ~ { t r A  \, I I J C  {tilt! l;~~-izott  Si21ect .YC?-I*~(~LJ.T, Iuc. f i ~ r  ,41~i/ioi.!zii110// to  P U J ~ Y ~ L ~  I ~ z - R t y t w ~ ~  / I I W ~ L  $1 4 
"? i r ic t r r  lJrutr r,./icrt)ifi. I h FCC Rod 174 19 9i 17s n.5 (1200 I I ("L'cl.l~on ikcnnsj Iv,itlr;i Cjr<lc<')i ,$t.,~ < i ! % t  I 

I r -1 ,'$I) 02 (!itacy) a t  721 

I I hlcmc~r;indum Opinion and Order, i l j ~ / ) l ~ c ~ ~ / i ~ ~ /  of I i'rizon h ' t~~ !  E,rglt~rrrl l ~ r r  . Hr!! . l ! : i l l i l t i~ 

YJ~%II? \, I/?<' (c//?J/U !'C'/'L?OII idO!lg ~ ~ ~ . s / [ T ~ ~ c c ' , ) .  ,%!y[\'E,y L011,g L)/.~/~ltl~t' c., ilJi;>(JJ2 \' [(/ 71 8t 't8/'l:(1ii 

l ti/, fj>r!jt$ .Ti)~1:1if~n:~} :11/i/ P ' L ~ ~ I Z O I ~  G/o/xI /  , Y L J ~ I ~ * O I - / ~ S  1 1 1 ~ .  FOI- . , l~ i t I z~~r i :~~~ior~  f i ~  / ' r o ~  / i ~ . / < ~ * g t f ~ f i  
i ~ r~~ r i , . 1 : r ' f  .Ycr.rslc P, 1 1 ;  :El~~s.~ur~hrr.~erf.\, 16 FCC l?cd S988 Lf; 240 (2001 ) ("\'cri~o:~ h l i ~ s ~ n c l ~ r ~ ~ e r ~ \  : tr~lcr'., 

.Yi.L. A?'Kivl' \+'itncss John Firlnegan's Vcrtficcl C'ommcnti on Q\vcst's I'erf;srn~:~ncc ; \ \ i t t r , : r~~~c 

iJl.\~t. !tt l h i ~  ) t l i ~ i f i * t #  01 t11e Aii~~Iv.s~.s ittto Q ~ t ~ j t  ~ ~ ~ l ~ l ~ ~ l ~ ~ i f i o l l  '.Y (-*orj~p/i~,wc~* 11-itlt LYcf<5tloti 2 71 r ~ f  : / i t *  

/ . r . / c j ;  d ~ ~ ~ i ~ ~ ~ t ~ / ~ ~ ~ ~ t f i o n y  ,Jrr  of'I9r)cj (March 1 S .  2007) ("AT&?' C:ommcnts") (,43 &f  EL  Sf '$1 - ~c~:li;tr;l;* 

t.' ~ : ~ i , i :  ~ ' ~ ~ Y ~ u ~ ~ ~ ~ ~ ~ c c I Y I L I  U I . ~ / ( ~ I .  ql 128); Stacy Testimony (Staff Ex. 3 ) nt 14 (s;~mc!. 



a . e . ~ ~ i ~ t r . i i - ~ f c r ~ ~ + ~ ~ .  rr: c~rltcr sk~ tcs  (both urban and rural, and large and small) can he furt11d 

y ~ , ~  li iJj.ijx tf~c Qt)+lI*. SIIII~IIY becil~tsc a state cornmission docs tlot "agree[] \\ tth c-ir 

FG"t:'s decisions."" 

~'i,! ,I t l itt i i i l i l l l l%. b j 1 1 C ~  111~' FC'Cc' 1l;ls fbll~ld tll;.ll the 1110cie1s illat it has prc~i~llsl!' 

, q * j ~ ' r 3 % : 5 2 ~ $  hc <\:tfccti~-c if1 pr:~ctice. before rejecting those models any rational 

r ~ . i  i i ~ t ~ i i ~ r : 1 1 t f ; t ~ ~ i i ~  t t t  ~ h i i  I-*tl'<: ~iitrst identify some f~ctual  basis in the record fbr coiicltiding 

LL ; i  51 , ~*t~~~ii:il\< iicxrlcliliui,~ in South Dakota justify doing so. As the Multi-state 

t ,L r i ! : ; , t f 3 6 :  -r=tr!icltiiietl ~ . - I I C I I  cc)rnj~;[rillg tile QPAP to plans approved ill Texas and  

-,.!*- + r b c ~ c .  I;*tr i;x~rntp\c. "no piirty . , . has argued that the question of pay~nerlt limitations 

t i  :rl.i;c;r.tll! iiii'kerci~! hcrc hccsusc of unique factual circ~~mstances."" As riote~l belor$. 

- 4 i I I . It~deecf, as the Staffs witness conceded with r.esj3cct io 

if;,,tf Q*:) i,jtitl~<tiiul illrrc, "I don't think there's anything specific about a smallci- state tli;ii 

t ,a , i i  I * I  -n t'+1~1 ic:%:, :i1y1ropriate. . . . I would probably come to the sali-~e recornrner~ciati~,~r ill 

~ L ~ L R  \ " ' g i i i i  r h  i tllil IS./ S ~ ~ L I ( ~ I  ~ a l i o t a . " ' ~  For these reasons, while the QPAP gacs ~ ~ c l l  

h.*> L 1 i ~ 6 r f  j 4 ~ 1 ! ~  plittn ~rlr~rlcls in providing incentives for Qwesl to conti~ltic to providc 

!ic;~ttii2riff.~ r t ~ ~ ~ t ~ ~ i b l f l l ) ~  iICi:CSS in its facilities after section 271 approval, Qwest bc l ic~es  illat 

i?t:k t :*IIIIIIYS:;)CIII*S ~e~o ln~ l i t* r l Ja t i~n  to tile FCC on the QPAP should t.t:lv s~thstan.tinlly oil 

i l a i  E - f  .*, pnoi j;t~idel>itst~. 

- A -  *.--------?--- 

1 ~ ~ i + t - ~ ~ t q ? i +  /!I 11w J/<t~/(:r (J/ ? h [ ~  11?~*~~.\1i,goiio1~ 11110  QR~P,S/ C ( I I ~ I O I Y I I ~ O I ~  's C ' o ~ ~ ~ / ? l ~ i ~ ~ ~ c ~ ~  wi? /~  S(*<~iit l j t  
- 

e * : r t b  I r - j r ' t  i )~ ) r r t t r i t~ i r . (~r ; c l l l s  ,*I( I 01 1906 (Apl.il 30. 2002) ("TI-. 41.70/07_") (Stacy) at  262 (sliitclnc~~t (I!' 

t - i !  - ? t f ! i t f  S ~ ! ~ ~ , U J ~ ~ .  

' i ~ * j t ~ * . i ~  ijn O~W$I's 1'crfol-rnauc.c. .Assun!ncc Plan. 111 / I l c 1  Alnr~ri- of lhe  /r~\.e.~trgtr;~i,~~ l r l \ { j  i '&S lf'(1'.\ 
: =. -: ,.I::- ,;r:cltls )tf( * ('ci/t!;~//(irl(.~, H'IIII . ~ ~ ~ c ' I ~ u I I  271 o/ f / r ~  ~ ~ ~ ~ ~ ( ' ( ~ ~ l ~ l l ~ l l l ~ i ~ ~ f ~ l ~ ~ ~ l r ~  .'I(./ ( ~ f /  I f o c k ~ r  Lo - - 
i s  - 

i: i' l~i 23. 2001 ~"Muitr-state Fi~cilitntor's Report") ((j\vesi Lx. 211). :it 5 

; k 4 qf2 I ) ?  { ! * Z Z \ S ~ )  ; I t  220,  



s- I r r ;3,:-t f i . ~ . > ~ , t ~ ~ - _ ~ - f ~ & ~  .".U Lf 1 H LA1lLV 1 A UyiiY 

IL: -~.,~,'.:;:ci;li~gi;:r~: 1$17:~,1y. rjrltJ ;n ii,slit nf the FCC's for-ego~ng decisions. Qwest 

- -- ' f j ~  , I  :t;ni3i i l ; t d c i ~ ~ !  C I C F X I ~  I1lllllg I ~ I C  iincs of the plan previously zpproved by the 

tion for Texas. As noted below. ~~i r / z l i i f (~ '  

,As thc Staftys \hi-itncss appeared to recognize at the 

" I : ]  " r :  irj iiir, i j f i k * %  I ~ V I ~ C / ~ ~ . C  I I C  \l;r.~Il w i [ i l i ~ ~  111c F('C'-s controllir~g "zone of 

vhcthcr such plans :tre desigied to ensure 

--  , . *s T g r  A d  + f  ~>ii!{f i o f r f  111211: t i )  s:itlsfy t11c ~*cqi~irc~ileiits of scctio~i 27 1 after entering the 

:C.'(3, 'Thc plan cu~rentl y before this Conlrnission for 

' +  -, $ - . %  *i:sri - I F ~ . ~ c  j l ~ t j  f t + ' t ~ ~ o  i15 ($lt~c:;t k2xllibits 82 and 82A (redline)) has been 

in response to CLEC and state co~nrniss io~~ staff 

: process t1131 has IIOM/ extended Fa- allnost two 

i: 4 i ~ r . j  ,.,$*dl &hi\+ i x ~ ~  rtviserl lir~-ther in an effort to address additional cluestions 

t Ilu St:lfS, ;1nt3 C'LEC:s d~.rring thc course of the hcarings in 

*I+ ?j2, -  ~ t ' ; t t t , ~ ~ ,  i):iclrl agr~1~1I 10 ~ l i b j e c t  its original 1)r01)0sal to ;III extensive review 

this a~ici tt11 olller states. tllrnugh the Rcgional Oversighr 



Fo1-~lrnnc.c Plan ("PET'P") collaborative conducred 

. Sautll I)itkot:~ CL.EC's liad every opportunity to 

: 
ti-' ?i:arz j r ~ t ~ ~ r : ~ t f t ~ ~ ~  'I'h;it I.C\V~CI\' Iccl lo n nu~n~ber of co~nj~rornises from the 

if.~%%.1~12. a ~ i t c f i u i ! r t i g  C ~ ~ ~ ~ I I I ~ C S  t c ~  thn:, statistical methodology crucial to the 

,*- + -. ,-, . .+..i4f.:':fr:-a~it, i i \ > ~ t j j  \.t llich I~XL, 111:i11 is I!i-isccI, clial~ges to thc de-escalation feati~res 

rc.rt:ti~r paynxcr~t lcvsls from rneclium to I~igh, and sddirion of 

ulitrt. f i x  rcgion(ii~idc: rncasurcs. I 9  

a ,  .;isr;rii 21: Ifit: i 4 f j i '  f'tii)l) ci*l\l:~lr(~~~!ivc. I ~ ~ I I C  of'thc C O I ~ I I I I ~ S S ~ O ~ S  in Qwest's 

,* I ,-, - - -  .-+ cpr ~f ZJ;1 hiill :Xi11i~!rttk, i i ~  n lhirtl-party I I C U ~ I ~ ~ ? ~  Facilitator. to conduct a 

c,*- ks*. ti:$* \ ~ r ( ~ f ? o h ~ : i l  Ql)i\13. Y ~ I ~ ~ O L I S  state C O J U I I I ~ S S ~ O ~ I  staffs, CLECs, and 

~ ~ t ' t s t  i l l  thal multi-state proceeding. Mr. Anlcrnuk. :I 

; . i LA.! laz;:+. rirtit11ltttii'iii1ij11~ cxpcrt; pi?:si(lcil over seven days of testilnany by and 

< , c  I I : I~TICII~S i t~t~l  post-hearing briefs from the palties. He then 

licr ;tgrccing lo :I scven-~nc)ntil process 1111. 
~ n ~ c n t s  (A'1'81' Ex.  8)  at  3. When i t  bccamc 

A'I'L!'I' simply ctoes 1101 likc the outcome of 



p l ; i ~ ~  ai l t l  sa\.rght further cllangcs of others i12 response to the 

I '$?;'.-: 1143 :~!~~ci:il I I I S ~ I I ~ C  all of Mr. Antonuk's recommended changes In its 

' 111 r tr* 1.cbtrtta1 tcstimo~iy. Q\iccst ;ilso agreed to make t ~ ~ c :  other 

i t 3 ~:p i%al~: t$  thc nnn11:ll cap based 011 the most recently available ARblIS 

I r:;, . . ; P : i ~ 8 ~  : I Y , I ! ~  1c;.i.uI:;g C:IC!I ycnr (211 I: 099 ARMIS cinta; and (2)  revising the Tier 2 

:- f :';: .:t ;:t;lri:Tltlil\ i ~ i l t ~ i ~  s ~ l c ! ~  payi11~11ts 10 be used for ariy purpose allowed by the 

{iv 31,ti- r~*ti~?tiff:j. r~i'iscil tlic C)P/-\P cvcn further in significant respects directly 

f a  I ,  - I:%! 1 ~ 1  i j r l *  T$\XII**. 111 1111>) l>~'oc~~tIing.,  In March 2002, ()west madc st~bstantial efforts 

4 -  t ~ i i t i * ~ t ! ~ ~ t ~ ~  ttftt: 1c911;tiifling cunccrns, rcflcctccj in  a Joint Stipulation entered into wit11 

,."I 
,*I-- ' t.115 Iii~*ti ;icy Sr:ll t." iltll-ing tl~c cou~sc  of the hcariiigs in this case, (?\?rest also 

c.: v . 7  i i ~ r  r:rj?t)z";itC Ihi'sc irdditional ~nodit'ications into ~ t s  South Dakota QPAP.:" 

5 3 3 r ' .  %:rpul:it i i ~ l  ";~ttc~np~[s] to balance S tnffs interest in allowilig -ft~tlture changes 

t .IT?. fJ  it, jrh ()u't 'ht 'h  I~I~.cI .c 's~ In hztving certainty regarding ~ t s  obligations mi1 

; ?  1 ,  i t  I -  I , Its hrtlier modi?jcations include the foiiou~ing: 

"-- 

'i. , riu ;,i*~..;iir 3.tulri-%r,ttc. F;rcll~tator.'s Kcpost (Qwest Ex .  38). Q\vest r.cflcc1cd these cl~;ingcs rn ,t 

* I  . , ; I  i j ~ i k . ~ r t l l  ti, It4 11111I11-\titlt' Ql'hP. whicfr Owest 1x1s illcludcti in Qwcst Es l i~bi  79 as past of 
~ > ,  - = 1 " f 7 i  t \ !  i j t t %  1 x 1  tl~~*!<~~!lllp 

b r l  I I -i 3 "2  i lit:! ::idif\) ;it 125-76; l ? ~ t > ~ ~ t t i \ l  Affidtavit of Mark S Rcynnlds. / , I  ; )IF \ / ( I I I P I .  01 /11(' 
, l l c ~ * .  # r : . ,  . ~ ~ I $ . ~ : I  ( c~/.;i~//*t/!tr)li  5 ( ' W I ~ ~ ! I L ~ I I C C  1111t11 S e c * / i o l i  ? 7 1 ( ~ )  0 f t 1 1 ~  ~ L ~ ~ L ' O I I ~ ~ I ~ ~ I / ~ ~ ~ ~ L I I ~ O I I S  /ii'/ rnl 

4 , . 1 -  - .';*i>?~ i " l i < ~ \ ~ ~ { f i I i f i  Li~kt~~~li i I  .Af'I"') ( C _ ) \ $ C \ ~  EX. 78) at 1 1 ,  23-23, 28. 

. i : i * ; z j , < ~ ~ j i t i  I~* ; I : ? -~ ; I 'R  / \ d \ i ) i " ; ~ ~ \ ~  Si;~ft"iil~Ci ( ~ ) \ Y c s ~  Rcg11r~11ng PC{ Ii)r~n;l~~ce P\::SLIIXIICL' Plan. Dockc[ 
'. * t C *  .:Q " .  : t  !:;Ti i'trhlic: S L ~ I J J C L -  ( O I ~ I ~ I S ~ I ( I I I .  filed March 25. 2003) ("Joint Stipulation" clr 

; , I .  . "4" d i,'>:t,:c-[ I \ y c l )  



g ; . -  , ,*; t ,itre , ~ S \ ~ P I \  jflg f f ~ c  Ct~11l1111~si~31i 10 scsolve d j ! i~)~i te~ about adding. deleting. 
'i s:31":1::> ::ti' j?~::rlilr~11;~t1oc I ~ C ; I S ~ I I . C S ,  sutject to established j~~dicial  review 
a" .. 1 , - _ -is - A  -el$<. 1 \kc J c ~ r r r ~  I.;tip~tl:ttion pmvidcs soiiic ~~so tec t io ;~  to Qwest frorn 

'.fr;,j.  <-,:i;li ;~ t~~r r~ l i j t l~ tccs  ii.0111 S L I C ~ I  C ] I ; I I I ~ C S ,  imposing a "collar" limitir~g the 
, . , *  J,, 1); iBfii;llc!it. ;\I irlllg fro111 such chaiigcs to 1 O'YO in a given month.'" 

I!: * I  ., I=-*,-%: t i t  ilii: <l\tcr;~ll c:~p fl-(~lii 30'% tcy 44%. as well as tlie establishmel~t of a 
' i * t"ilor,ij c;qt. '1 (I c\l>ti\in sclief from amounts over 24% up to 44%. Qwest 

E i , ,  i :IF.- I~l t i i4fc71 ijf i f ~ i ~ ~ i j t ~ b ~ r ; ~ t i ~ i p  to the this Coniniissloii its entitlement to selicf 
'7 

- F ~ ~ - F  U.L:H i t )  ~ ~ L I I Y I ~ C  i111src~i1 staj~d;~rcl,- 

9 u'r, j x e t%: i3 ! t~7~  ; i l i t i i t ~ ~ ~ i g  tlw r u ~ ~ - ~ n l i s s j o i ~  to clirninatc tlie six-nio~itli cap on escalation 
T6r a< ! p.t:,?~tr:i?f:~ ;IIIJ fitt'tll~r lllodifying tllc de-eswlation feature of  he Texas 

;*r;i.; ~ 2 %  ?LT cilt  ,I*. girir~g scrtilu psotc~tioil to Qwest fsom the effects of climinatjng 
;$tc,' %>$@:. f ' 

4 i i , ~ i i / t , ~  , * i to l )  ~ I K :  11qiiid;lti"l dum:lges aiid offset provisions oftlie QPAP."' 

S i i I d i l ;  iii;till!t'h arc ~cllcctud in the n~oclificd plnn atlachcd liescto, referred to i n  

C]PAP,'' 'I'hal modiiied plan also contains additional revisions. 

i s  j r  , i  ?,+  t - ~ j t ; i f t l i  i l~c  C ' o ~ i l ~ ~ l i ~ i s i ~ ~ l ' s  ;t~ltl~c)i.ity iillclor the six-niontli review to illcludc 

l ~ e a s u r e ~ i ~ e ~ ~ t s  (as well as additions, deletions, os 

r .  ' ; a ; i . i i T ~ i s ~ ~ '  t ~ l ~ l l r ~ ~ l l  ~ ' I I ~ ; ~ ~ ~ ~ I ~ C I I I C I I ~ S )  i111cI lo address questions about tlie audit and other 

! I r e - $  ! = s a ~ l i " t  \ Y $  ih~- (,fI2;\1' I ' : I ~ S C ~  cl~~ring tlie hearing in this case. 

"i'i- 4 , i r 3 i . 1 1 x - ,  I\clt,lrc how this I-cviscd plnn addresses each of tlie specific issucs 

i . ~ > i : r i  1.3 ,'1, i iB'li, l l lu S~ttf'i'. ;:lid the two Sa~tth 1~)altota CLECs at tho hearing. As Mr 

. iFt s i t : : i e i i i * -  ; io~ t*r i  iii i , f i~cst  'S ~ . c l > ~ ~ t ~ a l  ~cstirnoi~y, however, i t  is irnpo~-tant to review the 

i r : i h  iEi ,tb,. , o  i - 3 ~ i ~ : l ~ t - r : l ~ t , ' i l ~ ~ ~ ~ c  iiT)(I intcgi.atucl wilolc, many of the featuses of \vliich rc'latc 



% .L. t i r ' + \  iti.i~';:a~'t~ r~'s(1Iiit1011 of'the QPAP process, and ol?ly because in enteri~lg what 

..3ll 
t; ' A i k.;i .;~i~tt-c=~1~'4 I;, ht "'t~nl?lo\tled territory i t  believed it could rcly upon the prior 

1:' r f s  ~ + j r * $ f i . I : ,  r l / ~ j \ t 2 k ~ ~ i i  by t l i ~  FCC. affording S O I ~ C  protection against thc financial 

+. i:rixft.;;oclir<t'3 c\t" ttt~f~>s~st:crl difficulties in mccting ~ h c  evolving standards under the plan. 

!'*,ti Ixi-Eit:l .rs;~:, critlci~t Ir, Q\VCS~." Thus, as 12ic Facilitator recognized: "we need[] to he 

.i , r :~ :? i i l  i k ~ j t  le S ~ I { ~ ~ J C W ~  ill1 i ~ ~ i p s o ~ ~ ~ i i e l l t  in what [a] party got without cansidering \%-hat llad 

. - 
2 - :  ctr j:itz't> i l k  r ~ ~ ~ t ~ r r ~ , "  l e ~ i  "i'r'c rislc clisrilpti~zg important balances reflected" in the plan.'- 

< .  r. i f i\,r:$ etliit-isiitw~l in its rnost recent sec t~or~ 271 order that srtclz "balance [of3 

, - 
1, 

r ~ ~ ; ~ ~ ~ : ; r t : j :  r i CL~ECCI.IIS" I:$ 311 ilppr~prin'tte ; I S ~ C C ~  c)f P C T ~ O I ~ I I ~ I I ~ C ~  asskirance plal~s,' 

ARGUMENT 

4p;trr Imln t l~c  i i ~ ! ~ ' ~ t i o ~ l  orl j~nits  on liability, ATc%,T Lvas the only CLEC' nt ~ i t c  

i i+ tb i r  iriy it'r ~ , I I I S  c ; l ~ ~  ~ h t  r:li~ccf i t~ iy  sign ificttnf issue about the QPAP. \Vliilc Black Will. 

Y * ~ ~ ~ : : ~ - i ~ i t : 5  i t - f"  1,"'Ftbttr'4'o1n") did raise questions about the audit and six-niontl~ reuizn 

;tt i'*ti<1114 <.IT thc j~l:211 b~ltli of wllicli Owest hits now changed in the attached propostt! L, 1.t 

.:, i i - ir , i  V : E ~ I  b'p~c>t7ably %0'!Cy' of thc Multi-state Facilitator's reconl~~~endations. \vhicl~ 

t71a ih t  ii,i; ,ioa ~ T I C G ~ L I S ~ ~ ~ C ~ . ' '  indeed, it characterized those rccommendntions as '+;I 

-+,- , , 1 4 ~ 1  ~ ~ t r t ~ :  It $tc1c11 O.ii1s. Sr. Vicc P t c d e n t  Pol~c> anti /-.a\\. @r't:st ('cti-pcli-ar~t)lt. :t.i 

. . ::.-:. 3 .tsriirng i'rd?Llc \crt.rl:c ('i~r.iirti~ssro~~. (Fch. IS, 20021: 1,cttcr from R ~ c k  I-. lI;i>s. hloi~t.tr~,: 
- ? . tik 3 . :  i J i j i + t  t IITp~~IIJllOll.  1 0  Ch;ii~~illi\il. klnntana Public Scl'iftcc ( 'onlntihsi~n. (Apr. ?0. 20(12) 



,.-.* . : I I S;im~larly, Mldcont~ncnt Co~~~municat ions ("Midcontinent") 

-F.:rr: :?;is i " ;~s t i '~ i l l~  ofIiqti i(1ai~d damagcs 111 the QPAP. "given the difficulty in 

f;>i z - :A!  b i i i !  tc!.!ti~:i~:c~f! ~ ~ - c c ' c I s ~ \ v "  il l  this i'~)litext, and had no specific additio~~al 

7 e  & .  ~tiizl?~,'f::ri~ttniirr tjfllcr EII;III to p r o t ~ l i l ~  tllc C o m ~ n i s s i o ~ ~  will1 firla1 approval aull~c\riry 

c . ~ i i t h i ~ s i  ~ U I O \ Y  tlic QI'AI' issues iefet~tified by ATGLT and others, i~~clucting tlte 

r~%l t + c a a .  , i  i ?:I+$*.$ ~ j f  \ ,~t?alhtl I C ! ~ ~ ~ R > O I I Y  1~1atcd to ihe question of whether certaili p1.0visions of 

#fa; r ! l i * 4 f v   IS \ \  ~ l t  slif'I1i:i~tit ~ ~ I C C I ~ ~ ~ V C  for ()west to maintain its vzlholesale performanc:c a t  

t , ) i i~*~l '% origi~l;\l QfJ,41' jllaccd at  risk 3hc!/6 oi'its ar~nual net return in South 

t r 4 itr rtl' r i'+ Iil~rc) :it I C)Z-03. 'Tlic Commissioners also asked FiberCom :1bc~11r 111~ I I I \~ I I IC  
:i - - ~ ~ * , r j t i $ \ l  ,uiij t \ tatr~cf i i r l tci  rlam:lges ~?n,\ftsiniis of the  QPAP. 'Tr. 4130/02 (\Yhitc) a! 1 12-20. Q ~ V C ~ I  
+lshz;h f i 1 ~ 3 ~ ~ *  q i i~~s t  I ~ J I ~  I>cii~u,, 

i i ist!llr:rtjy i jf ' i '1 , '1 om Siliimons. 11, /ill1 A/ll~tt(v. ?/'the ./1i1(l/j?~i.s q / 'Q~~ le .v~  C ~ o l p i ~ ~ . c r t i ~ i l !  ',\ 

: . ~ c ~ i r : ,  r '  L I  .it*& 1ut11 t;lIfc./ o/ ' / / IL '  T ~ ~ / c ~ ( ~ o ~ I ~ ~ I ~ ~ I ~ I ~ c ( I ~ ~ o I ? . T  A r t  1?/'19Y6. (hli~rch 1 S. 2002) ("Si~iimonh 
. ' ~ ~ I . x - I E : :  ' i  i2li~li~tt)t~nit1rt 1:s 3 8 )  a1 16-1 9. Mr. S~mtnons also ruiscd questions about cnsuring that 

i -1 1 .c . i t 4  I I I ~ ~ ~ ~ u ~ I I J ~ c ~ J  1o1 ~ i l > / l i i C t l t h  L I I I C ~ C ~  ~~nidcntified stiltc service cjua!ity stitndards, but hc dicl 11ot 
. ~ ~ * ~ r ~ . d k ~ i r r  ?it:% ~ I H V - V C I  ~ 1 ~ 1 ~ f i ~ r 1 1 i ~ n c c  ur~clcr tllc ()PAP W O L I ~ ~  CX~?QSC CLECs to any s~tcli lii~bility in Soutli 

f , i:r ,rrl> ~- \1*:16 ,  1 1 1 t h  hlulti-st;ltc Facilitatol- rcjcctcd n similar argunic~it. wliicll Qwcst dcmonatmtcd 
-,I 2.- :::, 1 8 1 2 +  r \ \ + * r r :  \< ~ t l ~  l l l r  prlt~ciplc ofliquid;~tccl clamagcs (acccptcd by Miclconiincnt l~crc)  itnd lih-ply to 

4,)'."!8 a g c t  t ; ~ t : ~ , a \ t t ~ t \  -af.io:rt t l t i .  CiiuscS ti>r CI,I:C' rclail pcrf~7rniancc problems. S r c 7  Multi-state Facililator's 
1:. t ~ + ~ i ~ i . ~ ~ t  1 L S K )  ;it 33-34 hlr. Simmons also ltlcritificcl the imporl;rncc c.f'I..lS trunks ant1 ro~triilitig 
, I ,  ;- ! i u ~ ~ t ; r : i ~ i r i :  rcs:tl\h%. 1 ~ i 1 t  irlc~tt~lic(I IIO hpcrific ~iecd for rcvis~on to tlic QI'AP in tliesc arc:~s, \vliich the 
t -  1 I -  +W{alt I ~ c ~ I I o I c I ~  Rebuttal Afi'. (Qwcsl Ex. 78) at 23. 29. 

ii. iiiiit , i l l  $5 ittlc\.ii*%, ohv~uucJy rcllcct the \ tcws ol'tlic~r sponsors. any evaluation nl' Tclr. St ,~cy' t  
* ,  ,. = n i , . . ! ~ f i j  t ~ i : ! ~ i ~ l  i i t t l ~  [\LC fiici that 111s firm. QSI, Iias rcccivccl most ol' its r ~ \ ~ e n u c s  11or fioni uutc 

a I 1;:- i i t l l L -  \ X I \  I : i ) l~i  T I I I ' I ~ I S I I !  soutces, 11iclut1111p CL.13Cs :tnd -- "possibly" -- IXC's. I'r. 4130i0:! (Stat!) at 
. '  < - - 

i !:r i ! C ' \  I \ i~ro~~~; i tc t I  Kc~~c~r l ing hliinagcment Ini'ormul~on Sysrcm ("AlZh/llS") report\ pro1 tdc 
; ,. ; ~ . , , i  r tp~ i .~ t~ t i~~ : i l  il:~ta ii-om t c l c c o n i m ~ i n ~ c ~ ~ t ~ o ~ i s  can-lcrs. .5e(~ H r / l . ~ l l l r ~ i ~ r r ~ ~  Mc.lr, t or4 Oi . i l~~r  4iO 
i ' t , i  E$.:ri!r:i' figiric clcsulul~tl  using$ AllhllS data. \ilhich rcprcscnts total opcrat~ng rcvenuc Icss 

, $ ,  * I $ ! : - *  ? - ~ r i ~ i ~ t ~ . ~ - i  J I I < ~  Op~~ill i l lg t i lS t \b ,  IS il r~;~ao~i; lbIe ;~lTprcl~~rn;~tlon of t(3taI llrolits cfcriicti born Inca! 
S q  * t i * . ,  .i.: + s c a t  "1. ,51,r*47 C'.I- I t .  $9 32.4990 rt ccrcl.: Rcpurt ancl Ortlcr iri C'C Ilnckct Nos. O(1-1T)O. !I?- 

' 7  ' I + l ? i i f ~ 1 1 ~ ~  NOIICO 01'1~r0pos~d liille~~~aliung in C'C Dncltct NOS. 00-199, 09-30!. uiid YO-?Rh, 



; e t ~  t ~ r ; ' l r ~ ~ ~ : f l  p ~ t y ~ ~ l c ~ l t s  L I ~ I C ~ C S  the QPAP of $15 nlillion, or ?h'l/o of Qwcst's 1999 Sour11 

I b ~ ~ E . i ~ i L i  f?rc,fjls frnlm local scrvice operations. 

11; rtrcicr to :~ciclrtzss conccrns raised by AT&T and FiberCoiil, Q ~ c s t  Ij:~s 11i4w 

* r i ! ~ t " ~ i i "  tn il '~~rocedural" cap pursuarlt to which: if it pays out as much as 2494 o f  its irct 

p r i ? l ' r r $  111 : ~ t ~ y  t!nc \;car. i l  may seek relief from further payments by filing a pctititl~~ svith 

i t )  

el113 i r~~nr~lrt;>~un. I-to\i~e\.cr, the C 'o~i~~i~iss ion  may thereafter i~lcreascl iht. cap in it5 

~:ini,): ,1s 44'i-o of'Qu.cst1s ilct profits. if it f i~ids that tlie publil:: intcrcsf so w;lr-rants. 4i '  

t:rkJcr 0,vu~t's revisecl plan. Qwest will have the burden of r:stablishing in any such 

luv~t:ccr\irrg th;it it could not have remained urtder tlie esistin;g cap tlu.ong11 rcasonst,tv ;ilid 

Thilt ~~~echnnis ln  addresscs AT&T's concenis about the purported i11atlcqt1at.y ot' 

r l ~ u  i t?"  $1 "ft;\tdk' c:\p. AT&T has endorsed both n 44% cap, and a flexible procetfiirv i ; ~  

' " p r t ~ ~ * ~ ~ t l ~ i r i i ~  cap'") u~idcr which the state cornlnission ~xr(>ulcl ~dotcrrili~~s i f  tltc 13f )C' sllouiif 

r t~ahc jll;iyrllcriis cxcseding the cap.'" To address FibcCam's addiiiorlal convcrsil nbt,iir 

4 7 
tf3tX c 'c t i~ t~r t~~i~lg  IUSC of 1999 AliMlS data in calculatilig tilt: cap, Qbvcst I1;is also i igrr~cii i t )  

itc\lsce! U17/il' $ i 7.1-1 2.2 

iff. $ 12.2. 
r 7  f r d .  

2 1  [ & 1' notcd tl1;11 tl\c Cicolp~a plan has a 44911 CiIII and tlxrt I,ou~siail,~ h;t> ,: 30''(* "';lr\~ccriirr,~i ' i . r \ l  

,siiii r71ut "/l]hc>c mc;$surcs ;rrr thus nic~l-c l h i ~ n  suf'lic~cnt in cnsilrc coml~lrnncc \r I ~ I I  i f ~ c :  cii1:1liI14rz!i 
: l ir!ttt l i t ;~i l i*~ i[antl;~rcl:~." A.1 &T'\ t'_uccpr~oiis to thc l.ibc~.ty (70nsirlti~~g < Ir0~111'4 f)P:ii' iii-rt'~~. / I !  "1;. 
\ f t ~ ! i ~  < ~ / ; / c J  / ~ T I * ~ ~ ~ / ~ , ~ : I I I ~ J I I  1 1 1 i r )  1 ' ,Y l J ' / i . Y r  < ' ~ J ~ I I I T ~ ~ ~ J T / ~ ~ ~ ~ / ~ I ~ I I ~ .  111~. 's C . I J I ~ I ) / ~ O J I <  c ,  i t  / ! h  : -'-) f , ,  , / t :  

 it-^ t ~ ? t r ~ ~ t t , i t / {  < 1 1 1 i j r l i  , J ~ ( ~ I  ,J/ / Y q O .  hcncr1i~)cr 1 . 200 1 ('-!\T & iAcCpt~(>i1\*') ;I! [J-i 0 ( ~ ~ i t t \ i : f t ~ l ~ i ~  c ~ r t t l i z : + ! ~  

$ 3 2  *rJ\ i r  j I .  -1 7^0,02 ( I I ' L I I I I C ~ ~ ~ I )  '11 5 - 5 4 :  A 1.8'1' C 011~11lcllt\ I ;\l-&l I:\. 2j ai T i  





this nt-nnunt Is insuffjcient and fails to providc adcquale assurai~cc a i *  . . cniirpliii ..,e ~ r r  

tllc future..'"' 

hlr. Stacy ;idn?itted that sucli a cap lies uritl~in thr  I'C'C".; "ZOIIC of 

rc i i sonahle~iess .~  And there is 110 contrary ~ \ ~ i d e n c e  in  tl1c ;ri.cani in !hrb <;lac. cli!iei ~/ i , i : :  

assel-finns that, "more is better" that I~ave no Inore dcnlonstn-atcd ibrztl 111 S o ~ t h  f3;rkilt;k 

than tlicy have had anywhere else. Indeed, by using a pcrct.iit:Ige of trcr ioc:al pra1hi.t.: 

rofhcr than an absalutc number, the FCC's mcasurt: nccess3rily r~~f'lccrr; tku S ~ ~ I I C  

col~~parison oF"costs" and "benefits'" of meeti::g the p1:tn.s ,i.t:tt~~l:irris i r r  t.;=clhy sl i tgie S Z ~ ~ I C !  

i r ~  tvhich it lias applied the cap -- large and small. urban and nrt-ir't. 'I'f\us, hlr, S!;tcp 

acllnitted, "I don't think there's anything specific about n snritller st;ntc t11;li t ~ ~ a k v s  a c,tgl 

lcss :ipl~ropriate. . . . I would probably cn~llc to tllc Silnlt ~~COII'I~II~YI~:I~~~Y:I if: 1 r $ 1  X 

.,5 I :is 1 did in South Dakota. In thc absence of any basis fbr c l i  t"f?rci~r'r,iti~l:: Si l~~tf l  I 3 t ~ k i ? t < ,  

from any otller state, tlie Cornmission sfinuld r'ujccl :rny ;~sse'i?/un f h ; ~ ~  Qxie ,%i '>  I I C ~ , ' ~  i i  

revised annual cap ~i-teclianism provides inadequate i<1rant'i31 ~IIGCFIIF\ -C, ' ,  

This is particularly tr-ue in light of the FCC's holding tltat: i~aFiIst>~ tlnifwr iiir 

QPAP nccd not be sufficient "stui~~fing i~loile. to conlplctcly cc~trrxr~rt~;lt~r~~.i~c f lhc E3l ri '.- 1 

incentive to discriminate."" in light of orher incc11tivc.s. Tllcsc ir;cltiiiz Il:r: t i 4  {\I' ti~dz;~r! 

0 "  

crifirrccmcnt action (including tho potential ioss of lorig cdisraz~cu nilifrtlns.l! [ < * t i  1. 

Cnnrrary to MI-. Stacy's suggcstion,'\liat risk is i ~ o  s r n n i i  rn;lttcr. :'I\ F:'.wt ' c , r i~  

,'I Lsi!v ~ ~ 1 1 . ~ ( / . ~ ~ ~ ~ / ~ ~ ~ 1 / 1 0 1 1 ? ~ 1  O I . ~ L J I .  I/ 274 (f~01110tc iilllltt~li) 

/ 'i I.. 4i30102 (Sti~cy) at 113. 
* I  /d, a[ 220. 

B~dii Atlrr /~t /c '  hip~tl Y o 1 4  0rclc.r- 4; 435 (cnlphasrs rn cjrigii~it t \ 

See, 37 0.S.C. 5 27 1(d)(6). 
L+  

7 r. 4GOf02 (Stacy) a t  255-56. 



conccclrd. it woi~ld scpresent an "unmitigated disaster" for Qtvcst to lase long ci~*i;iiice 

;mtl~trrzatio~i." The FCC has stated repeatedly that it will take violations of'thc 

ci>n-fitions of its section 271 approval orders very seriously.'" In its recent secilan 1"! 

orclcr* fbs Georgia and Louisiana, the FCC corifirmed its intent lo excrcisc its e~rti>rcenrt:t% 

wtttir3r.i ty .'quickly and decisively."" And. as in othel- orders, i t  directed tlie Rtf S-' Icr t j ic 

iki 13:'ii' ~-t.ports on a monthly basis with tlie FCC.';" 

113 Ecw York, for example, Bcll Atlantic's sectio~i 2'7 1 i?pplic:ition !\-:IS gririlteri 111 

nil Dccc~nber 22, 1999."' According to tlic FCC. its *'pe~-forrnancc in  proiridily onier 

:tcki~owleclgcrtlcr~ts, cnrifini~ation and rejection notices, a~id  osdcr cot~~plc t io~i  IIOZICCS fur 

IX':E-PI:II~?~III local service orders deteriorated" froni Novciniher l:)OO ~rlto 't:eb;ttar> 

2~~10."" 'Tile FCC began investigating that performance in Fcbrunry 1000. h w  :hi:ri 

iuorrffi.r u f l w  its CJ,YJIT.OVNI. Only one month later. Bell Atlaniiic entered intu ct conssi~t 

t f t ~ ~ r c c  undcr w l ~ i c i ~  it paid d ~ e  L'nited States 53 111iili011 ~agrccd ttl makc 1r:ryrncrtth 

bcginnitlg at S4 million and increasing to S I2  nill lion if i t  Falilcd to satis-f!: ccr'tiiin 

~~erfi>mii~ance measures."' There 1s no basis for Qwest lo believe. as Spir. 5r;lc) >ttiggczs. ' 
tll;:t rhc FC"W ivould not exercise its authority with such alacrity hcrc. Irtticcrl, thc [-( '(' 

I Br~ll fluntic. :Vrat~ 1 ork Ot.d~>r. 

' I  Id. q: 15- l h .  



csjx-cssly referred to this New York action in i ts  recent scction 27 i apprtnal i2riEcr ftbr 

Georgia and Louisiana last week."' 

liltirnately, Mr. Stacy's effort to replace the Fr'C"s iitnalysis o1'"cnsrs" nirrl 

"bcnrfits" with respect to anllual caps on liability is, by his okvrr ;tiirnissirzn, t ~ ~ f t l ~ ~ i l z  -!t!.*r? 

uf  an effort to impose an illlpossible burden afpronf upon ()v:,t.l,.sr or. rxt ti le very 1 ~ 3 ~ 3 1 .  t i v  

irr~pose a burden ''[w]I~ether or not it would bc possible for IQLWS~ i r l  ~ I C T ~ C ~ F ~ I + ~  . . 
h l  analysis" To satisfy that burden* 11e salne argument. ivas rn:riic try irr rtlc ~ r r i l l t t - ~ : ~ t i i  

l~errrirtg. in testimony by Dr. Ciriffing, a colleague frorrt Mr, Stitc) ' " 3  6s11r. QSf. ot: Pt41 a , ]  i 

of ihc New Mexico Advocacy ~ t a f f . " ~  The Multi-statc Facilirnini iktilg rqzzicri firhi! 

argument, noting that Dr. Criffing hirnself admitred thar no p:irt>. Il;itt stttw~ittetf ci !if%:i;i-c 

;is to Qn.cst's "marginal cost" of compliance."" As hfr.  Siacjf h33 ~ ~ d i > i i l I ~ i i  i:cii.. iiit 

>luti:-sraie Facilitator "found [sucll an analysis] to 'nc irr1t-ii,a;&ti4a: tc% yc:rl;xin:: "' f i t  

S~ac> si113ilarly ackriosirlcdged that any st~ch a13tll ysrs L! oi~lci i t l s ~ i 6  c 13itlr.r: L"i*j"ici~!i~it i tbl ' ;  

ohaul ftlture revenues," including "speculation ~thotlt 19~3~s t?~i\icI) of ~ i l ; e  t l : i~rkt t  fJ;,i\rc?$i 

cimld retain."" To premise the I-equircment of i~tililnircti fi~lalrci;il r:.\poxtln: ~i:? i i l o  h!s;A 

L,.! Stacy l'cstimony {Staff Ex. 3 )  at 18: .\c2c t r l s t t  lti nr ?fi ticiti-r.irtt: t i )  I\'iilib'> . i - . . c , ~ t . t t ~  : ;! $ t L  11, 

"al?illiy t o  providc such an analysis"): 'Tr. 4/3C)/02 (Slaty) :tl 244 ("nu cirlc\brclzl :!I,:! i r ' b .  t ! i f t i i : ; / t ' - .  .: !I. 

( "~nayhc Qwcs~ cun't" pcrfhrm such an ;~nalysls) 
t .  

Testimony of'hilarlon Gnffing. 111 /hi# ,\ltrrtc~r r l l  t h i 7  I t t \ i~ . \ i i ,~ i ' t r i i r / t1  t ) l / t 4  .' ,y kt I .I ( ' ~ ~ i t r l i i : ~ . : .  ,;'vt : 

Irrl. : i..onf/)llnnc.c \ \ i / / i  S ~ c ~ f ~ o n  271 O J ' I / I L ~  ? ~ ~ ~ L * c ~ I ~ ~ I J I I ~ ~ ~ c ~ I ( ~ ( J I ~ \  :/c: i ; :  j ~ ' l h  27, :~k\!-i I '  2 1 i ,' * 6); ; 

~ Q v ~ c > I  E\ K O )  iit 115. 
1 'i Multi-statc Facilit:tror^s Report (Qwcsl Ex. 2x1 at  J I hlr. Si;ic> dtftt't:t:ct! tit,tr Ltr- i : ,ptl ih:t::sl l  

.*n~d;: uould actually cxarnrnc rc~ral coats rather than n l r i ~ g r l ~ t ~ f  cost> Srtp I r -i T \ t  r3 r \ t~=j  1 ,it 2 ;$. 3 ' :  

t 7 Stacy Testrmo;iy (StaTT Ex. 3 )  at  18: atJc M u l t l - ~ t i ~ t ~  F ; ~ c i f ~ l i t f ~ > t  1 'IZiljltirf t t,lu ,t<t 5 t. .:hi ,ti ' ! 



4 1 1  rb;~ecidtltivc cvidencc that is inlpossible to obtaln \ s~>~t lc l  bc ct>nhistt'rlt ncrtfr~-- ith tIl, 

bCaC-.s OTIJCI.S ~~pproving other plans nor i+.ith rational decisiunrnnk~ng. 0') 

Perhaps most important, Mr. Stacy's claim that "n.h:it Qccsr j-lnys 15 enilrcl> 

s.70 . 
tiilder Qn.est's co11t1-01 1s simply untrue. As the Multi-srzt,tc Facttitator st.crr::rw..i:d. 

Qivcf;r shuuld not be forced to decide whether to acccpl s~gnififican! [trtd ur\l;t~r~i~.riaie 

cxpc1sl:re \i-ithout some assurance that such exposure will riot hc aniirnlre~i. !!I tik~-r. 

ivh~lc  Q\s9est ccr tn i~~ly  believes and hopes that it can meet TIIC QP.?\!"s purfi?r~;:it~i$i+ 

hfandnrcis over an extended period of t h e ,  it has no ev idc~~cc  that 17ro'i.t":: tf~;ft l 1 1 i ~  b;'. ?i: 

turn out to hc true 1 OO%u of the time." Given ihc poriics. I;tck of real norid espcslclx;: 

with the Perf~nnance Indicator Definitions ("PIDsX). and tlhc fi~cr thai nria 

stibrr~tc~surement.s or standards may well be introduced after the QPAP hcco~rrta ztiL:rr= . 

i t  i s  erltirely possible that poorly designed PIDs will prevent Qwest Ram corrsluiCrit!i 

~ i~cct inp  all of its obligations, ~-egc~i-cIit..ss qj'Q\\test ',s ~fesi?.e 11o ( i f ;  SO. 

1\11 is not so clear that continuation of poor pcrfi>rr~l:lnce past M A  irlcrn-rhs 
ntcans h t  there was a methodical caiculatjon by Q~vest  that tfx 
continuing costs of compliance exceeded the contintlir~g costs i.lf i i ~ l i t t t t i ~ ~ .  

. . . There is no evidence in this record that would clen~onstrntc with 
cet~ainty that those levels of perfomlance can be met anct s~istaincti ;it nrk! 

--, 

tfJ Indccd, the New York Comn~ission specifically rcjcctctf suclt ill1 ; t n ; ~ l ~ * , i : .  ;i, - ' t i : i \~uk t . "  .tni tt>o t i !  

rciisons statetl above (relating to rhc existcncc of atlclitioi~ill it~ccnlivcs) the I;'('(' \s,ri t 1 ~ 9 1  ~~i.r.ttrrictctf t v i  i; 

iit~l1 ;1 f I ~ t ~ ~ f j i *  New )'ark O~'(iet.q/ 435 O n.1330. 
' $1  Stacy 'I'cstirnony (Staff Ex. 3) at 2 1. 
:! Multi-state Facilitator's Report (Qwest Ex. 28) at I h 
"? 

t'oi cxal)iplc, (Illring a tl~rce-rnclnth test period in 2001. de5p11c ( J i w s t ' ~  c\cir~pl,tr:, c t i t i r b  3 1  

uotkltl ha\ c rtlct only 93'/0 of a11 uf the plali's pcrformancc mc:i:,iircniciirtr. t l  Ilid:i~:t c.i' :tla:l\ t. gk6-. rlkiiti>, 

/ i t  thr ~ \ ! l l f ~ ~ ' l '  <>{//I? / t l \ '~ ' .~f j&!l~l i l>n 11110 Q ) \ ) C 3 !  ~ 0 f ~ ) O l ' ~ ~ ~ i O l 7  '.s ~ I ~ / T I / ~ ~ ~ ~ ~ ~ ~ C ~  \!*l[/l .XJ, l i ~ t i ;  . f ~ f  !;;ar 

!;4iri r)t~tsircnic.tlrion.\ ilc! o(l!N(i (0ctobcr 24. 2001 ("itcynoltls AfiF.") ((Jrvcst I:., ?7 i  ;ri 2 i $ c k t [  ti! 
]?agrnt!nr i~mtrunls, even for ;i 93'!% co~lipllancc i'iltc. \vo\iltl h a i c  been suh\t;~nii~ll .  A / .  ,?[ ?.3-:'; I c,:,tq 
ccru~fidcntriil dara). 



cost that is within the realm of economic reason. T1310rc is cerrnrnly a 
colliinon belief a l ~ d  expectation that they can: otherwise it  is di;Ticttfr t i t  

scc why Qwcst would have agreed to them. Iio\vcv~er. they gct~t.ral!y 
reinte to tlic provision or  services about n-hich :here \Y;LS r-ela~ivcly liiflr: 
expel-ience u~llen the nleasures were adopted.73 

."> 

As notcd above, tlie Revised QPAP establishes on tlj~proprirltc "b;3t:it-rl:cw " (39' 

t t~esc concerns with the ability of the Cornmission to ot.crrii.lc tllcni b;ist.ci c3rt 1t3 ;rrltt1x *.ri 

of thc record. Disregarding these concerns. in the abse~icc. of an? rccotLci ~=,~i t icr~cc 

justifying a departure frsrn prior FCC-approvccl plans, ~vo~ilt'r tlor sinlp!:: i i f k c i  Qisc51. 

As MI-, ReynoIds explained, and as Mr. Stacy concedt.d at Icnst ivifh rcspcct to  ' = t 1 1 ~  *-L':: 

shara tct~n," imposing unlil~iited liability on Qtvest tvould ritiuc its cost i 3 f  c%;~prr;if i:i !lit: 

- - 
ahscr.nce of regulatory parity witti otlier BOC:~. '' Alid tis tile Suylrcn~c: t.'itur~ luts r"~trcr~i.i;~ 

11oti.d. the appropriate risk-adjusted cost of capital is ant. of'tllrct. cr~trctti  ct~:tr~rpi,ticr~i', ; t i  

~ ~ ~ . l ~ ~ ~ ~ . ~ ~ n r i e c e s s a r i l ~  inflating that cost \voutd tlms incre;isc titc costs tlf. t ) i t r : \ i ' k .  

xvtlulesale service, and create obvious pressures foi incrcsases in rsct:tii: pt-tcc3 ,is \~t*.'ft, !f 

\itoi!Id thus dissel-ve the public ilitesest to ignore tl~ese ~~t i lh l ' i~ fa~ i i  i;C 'C' ~ i i i t l t * j ~ i l ~ i ~  

3 
4L , Payment Triggers 

Tier 1 paytnents undcr tlie QPAP arc nlnde tcl it~if~li.iclri;!l  C'L.1-f 3 r i l t ~ l  ;ire 11~:jri L:~I~, !i 

nrunrh baseci on Q u ~ s t ' s  perfoun~tnce as to each indit-icluz~l iC ' I ,£C ' ,  Xr? cutttr;tce, f icr ,: 

p a y m n t s  are based on aggregated CL<EC' 1,crforn-tancc restll ts ;ti;tl :ar~* rit:\tf~* rt: itic Sf : i t~  

1Jndcr the original QPAP tilcd in South Dakota. cnnsistcr\; ~~i i i i  ~ b ~ c  fcx;is ~ ia i ; .  i tc: 2 

hlulil-stiltc Facr11t;i;ol-'s Rcport (Qtvcal 1 3 .  78) i\t 44. 

r ; ~ , r ~ t  ::ia/l.olrr r riincr (?t.tlcr. :I 7sLj 

*I r 4,2S101! (ffcy~rolris) at 177-7R: 'Tr. 4130'07, (?;t:ict) ;it : ? - t - l q  

1 

I't.r-r:nrt Cbnlt~~li t~ic .~rrro~~,\  lnc. r .  I.'('C'. No. 00-5 1 1 .  slip up. ;~i 21-2.; kt C, kt,?\ 1 1, i . i r + : t  i t  1 . 1 ; ;  

I t'( rulcsl. 



p;iytni:~jts hased or1 statewide results were required wl~en ~ l ~ v t s t  1111st'il IIIC 1 7 ~ 7  : ~ ; ~ t i ~ t  t- 

st,tnifards for three consecutive ~ n o n t l ~ s . ~ ?  

iiowc~*er, Qwest has since ageed to two mociitlcatiica~is of fkc QPAP rh;ri 

7h :rccci~1~otr the application of the Tier 2 triggers. First, pursuant the r~~o i~ i~~~e ' t i i i ~ t i i c~~ :?  

ilf :11e Multi-stare Facilitator, Qwest has agreed that Cpi"esr u if1 :ilso j113kc i;cr 

pa]hip.ienls: 

@ For Tier 2 measures with Tier i counterl~arts. if Q\lircst mrsser the pei i??r:17:!13cs: 

rncasure in any two out of three consecutive month!; CEI u I2-n1irn1\1 pcriocd, t ~ l r i ~  

res17cct to the second consecntivc month in nrhich Qwcst stal~xeqrrci~fly I I I~s? ;~? ;  t i ~ z  
~serfonnance measure. 

49- For Tier 2. lncasures ~;ithoat Tier 1 counterparts, if Qcttcst r l ~ ~ s s c s  ri~r pcri?xnil-tllt*.i'~;~:t~~~~~~ 
rneasures in any hvo O L I ~  of three cal~secutive :~iot~tkl~ in a 1 l - l i \ r > i ~ t h  pcrii~t!, t~ ; t l i  
L - C S ~ L ' C ~  to the very next 1nontE3 in which Owest ssubseq~irrtrly missch t l t ~  

7ct peribmance measure. 

in ;rdi9iti~11. rts in the U ~ a h  Stipuiation.  he Faciiitator's swct-ui~t-o~thrcc-corr~t.r.~~ti\ r:- 

1.itonttl triggcr for Tier 2 payments descrihcd above is rrlmcni-ed i f  QLVCS~'? ncc.r,.tli 

~~711ii'irr1lil~g performance levei fdlfs bsloxv 85% fur ally f t ~ i !  months c.rut clfn I2-rr~trrr1ii 

pcrltzd, In that evetit.. Tier 2 payments will be triggcr~b the \.cry ncxf r-i~cln$k ir i '  

t~ar~~c'imp~nunct: tli'itl'i measures that do riot ha$-s Tier I crju~licrpni-th x a ~ e i  k t j ? r ~ ~ ~ t  t i \  t \  r~~i'irr:ll,- 

,,: ' i.tf sz~hsil-quent noncornplia~~ce for mcnsiirss tl-iar do  l - i a~r  Tier i t.c-,untci-p:trt.;. 

-I- I hisc  ,1-,+ changes place the Tier 2 triggers ucll lvittrin rt~c 1-(.*C"> ;rr,s\c t r t '  

ra~,isona~~Icncsr. As A T k T  acknowledged. thc FCC' I ~ a s  applu-\.cd iiic.r,i'- r.tw;~ th 1~ tpgr  r.i  

f i ~  "f rer 3 pa)~~lents  i11 the Texas. Oklahoi~~il. Kansas, Arka~tsas, cxt-iii 3Ilss;rt;rr 

i or 'J 1c.i '7 payments basecl pn rcgicm-\vide pcrfi>rmanc;. nic,tsr~rcii~c.nt.~. \ticil .I% ::,:i<:\\~: 

I:;:,cc:irt.rr-i.:rx~~. t,);+ cs1 eli~nlnatcd thc 111rce cansccutrvcr rtiantf~ 113155 rcyurrcmcnt Ljtll. !!+;1.111?.. : f :  i: ,I k .  . --. ! 1, $ 3 1  2(F 

AT L% i aacknv\~~lcclgcs tliiit tlicse onc- and twn-n~ontir trtggci, ark, "~ntbrc !rcr:er:1*1-' t [ i r .  ...,irq' - i z  ;; 

t l i s  iir:c-c-mt~nlh rrtpgcr Ix-ovlslons of tllc pla1-1~ approvctl by thc f'C'( '. 1-r. 4 2') i ~ 2  i i iirirci:;llll ,It -: : +-:-: 



p d c ~ r m a n c e  plans.'' In its recent ordtr clppro~ing RcllSou!t~'~ G ~ e ~ t i i ~ ~ ;  2"; i ~ i j - + t s : i = - . i i ? :  :' 

for Georgia and Louisiana. ~fle FCC e:ipre~siy re~ljecteri .-\i'$"&'l " a  \.!+rii;rr :h;i: ,t f$lrt;l-:=~i::-:;r~: 

trigger- for  such pay-ilents was insufficient." Suclr rriggtr:s rl:,ikr 5cn.c I:) !!::!I: is: ?:TI- 

- .  
basic ciifferencss between Tier 1 and Tier 2 payinenis, F I ~ I  I p,t>ziri:iif-i ,rrc ; r i l i r r s i c ~ I  ; T :  

Ihc finit inst;tticc to cc~mpens;rtc CLECs br ~io!~ctjrrfi)rr~.ri~~jt 3ci-t l ie ,  I$G+E'QUS~* i * t  d'tc1-f 

con~pensaiory purpose, it is apyropriatc for Tier I paymnlt3 it) sci"~i.ic : r ' i ~ c .  3: 

Qwest's perfomlance is below standard. Tier 2 pr̂ iyine'nr~,. by ~t~tlir,r%r. : " i i><: : : t~ ;+"  

purely to provide an additional incentive to Qxcst: tilt;. i r r i ~ c  ]~JYlt 'Lr ' i l i  !i'x,::Ih 2: :.:Li7: 

three tirnes higl-ter than Tier i base pa>~;nncnt It; ell;, nnrf ;li~e-\t.rst \i.iif ,lrc ti'\ti>f1i:,\f6i 2 .4 1 i i :  

* .  1 i~q~inaits." As sucli. it is appropriate rhat t11c.r~ payncotr .ire i;tg:zrt:;.il ; t i i f>  i.1 i i icz~ i :  

Q ~ ~ e s t  lo solve the problem once it has :I-11 oplttrrtunii;; tlrt si*, 

That necessarily I-equires snae iirnt. lag. P c t ' f k i ~ ~ ~ ~ i r ~ i ~ t v ~  fr':.~tEt> ::IL\! $;;I; b i i  r'i i:g'i+i? 

almost 30 days after the end of the mor~th to k5-kioll d;i I;! fkmi;it~>k f f t>t i-st tfii.\>*d:- 

pt'rii71mance measurement, it tnay not bc akvart. c r f ~ l l s ~  fhct i i n ~ t t  the: tbzlLk \IS ih;~  it 

~nonth. And if the reason for the3 ~njss i s  recurring, Qrwsi 11ke3r; r+ [ J S  rti!.;, ,i;:ilfij k i 3 1 .  

following month. Thus, a t~vo-conscc~~ti~~c-monttr iliiss ir zl sii-oi~g t\csz%i!"\nfiitl  l l x * C i ) t i  

Qwest cver Iias a reaeonable opportunity 10 takc steps 10 t i k  t i le  jtri.>\~\erri lpiir~hcid. 8 1  

col-recting the problem requires adding new pcrsonnc[. IJIVC';~ tf\ikF r i i ~ ~  !I<: ;si~B<. tq.1 i ~ ~ ~ ~ i i  

perfo~mance standards iintil i t  has Ilireci and 1raini.d ;tklcfit~tcrt:ii t:111~'irii;c~'~, c;a!,lttiiil i / ;=* 

lilceli hctocl of acldi tional conseculivc months nf ~\li:.st'ci pcr : i - i r~~\~i i i~ ,~t  + k ~ ~ : ~ f : ~ ~ t \ \  

hli .Sc.c~ f i e )  i\cd Q P A P  $ 5  0.1.7-9 1.3 
i, 

See Tr. l i29i02 (Finrlcgan) ilt 43: scetlon '1.2 oiL7 ztc:k. i >Lt,ii~r~n~,t ,  h,c;i..r+ L t i i < ~ i j - + , j ~ s  1 ;  , i  
M16c~iu-i PAP\.  
. Z Bi*l/.!'olr ilr Gc.oyym Lo!o.sirrna 0 n i c * ~ -  7 797 
h; 

C ~ t l ~ j ~ t i i . ~  QPAI' 'Table 4 ('Tier 2 payment Icicls! \vrttr f.~t'.-'11' l :hEc 3 1 EL'? I r,tz:riaL r i f  i t t .. 



Er; ligtll of these scasons, the Multi-state Facilitator accepted a delay in tilt Tier 2 

~rigget, i n  ;nsll;ing tlie seco~~inicndation for a two-out-of-tlu-ee and additional onc-to-t\vci- 

iiio;~~ii rripi:cr dcscribcd abovc ilnd adopted by owest." Tliesc fi~rthcs conccssioiis hy 

QY~~cs! 111 s l~or te~~ing  the tlirce-month trigger that has becn scpcatedly (and, in irs recerrt 

.i,r~icr, csy~licitll;) approvcd by the FCC obviously lie within the F C C s  zone of 

ri:;swirablcl~css. 

3% Six 3Bonth Limit on Etscalatiorra 

'Tl~c original QPAP provided for escalated nionthlqf Ties 1 payments to C'LE( '5 i r  

i,hi itst 17iit;ses pcrformancc measures in censecutivc ma1itl.l~ but capped tliat ascntai~t~n 

, t t i ~ r  ";L i1101it11s. Ms. Stacy claimed that a limit 011 l~aylnent esca1;ition :tficr sis 11101tthh i> 

trt;rj~~hn\psiale. for 11ia11y of the same seasolis he argued thai an n~cr :~ l l  uitnuiil cap is i l o t  

j \ i z t l f 1 ~ 1 t l ,  111 hdr. Stacy's view, there should bc uncndilig escalattnrl ctf fC)P:%i3 p;ljl-riler?ts 

. . 
sx rrli ,+irr ;! ti~zie iinlil in the event of continued 11.tisses. to serve as a gre~itcr if ;tcr-r-cnt. 

in light of thcsc concerns. Sections 16.2 aiid 16.3 of thc Rrsviscd QI2.4P tion 

pi'rlllji  fltl:, d'omnrission to lift  the cap 011 escalation. if i t  concludes that dczi~tg so I:, i n  r'I?r: 

ptahi~c- itrit:ucst ;111d ttla1 owest  could havc avoided the cap th rou~h  rcasnriabic and pr*udc:lr 

ct't(trti, L I{i\vtl~cr. for coscalation bcyond 12 ~ncntlis. Qwest would pay any incrcittc~~t:ll 

~..~c;oiaitolt jr~rtion to thc state. ratller than to CI.ECS." This changc prcsuvcs t t x  

iiicc:~rtitc:~ tbr Q~VCSI to nimt tlie perfnrrnunce ~r-rcasiises but av~icis illc ~ O I C I I ~ I ; ~ ~  for 

~~il*.ttw tzf'c:;,c:li:~tiu~i to ~3VCI.cUln~)Cfl~afC CLECS, Ui idc~ S e c l i ~ ~ i  16.4 of the R c v ~ ~ c ( ~  

[Jf'.AP. ;:n:j, ::ctJitional escalation partian (abovc thc six-month letel) \ ~ o u l d  ;ilst? hc 

,Ilu/tr-$,~atc I-;iciIltatol.'s Kcport (Qwcst Ex. 28) at 33 

.%e ,~ '  hracy 'I u \ l lmony (St;lfl'13x. 3) :it 26; .\ec c11.vo 1',1-&1~ i'omrncnt\ OITRr t:s. Nl ,it ' I - ! ( ,  

It; b 1 tl.2 



~ z i & t l ~ ' < i  t r r  2 %  t !PI, L - c I I I D ~ ,  111 CISC~CI. tc) pro\,ide sonic lirnit on ()west's i;nantlcipated finrinciul 

it-titit115 i ire ilr;rh ;lrl\0c3cy Stiiff has endorsed this revised escalation pro\lision as 

l.pL i. f ~ 3 1  E+.!uI?: ,IL? :1~j?rt.~priat~ balnttce bet\veen the incentives far compliance and the 

I - ~ ~ ~ - ~ L J Y I \ I ~  f i~r  Q \ z ' c ~ ~  clci~ionstratc to tho Com~nission that missed performanctt is citlc 

I:? ?i!i;ltrlt'%<X'?l C : ' I E ' C ~ I ~ S ~ ~ R C C " S .  

f Ilts revision ties tvcll within the FCC's zo11c of r.easonableness, As ATSrT has 

i~~a~~rcilctl." i l ~ c  ;1ppro:1~11 OF limiting cscaiatioli of Ticr 1 payments to the six-mo~~til  

ivyfi3r'f1r trict h i ~ s  1wc11 rcpecitedl y approved by tlse FCC' (and state commissions) d\ .- an 

s'lir:i  frs s tni:~~l~:~rrit;ln In e.t.elLy onc of'tfic Tcxas-based plans upon which Qwcst n~odcleti 

* r i  i .  111 cilntwsl. unlimited escalation would lead to pa)fments h1. beyond 

i i l k  ,+:;,:~)klaf~ft. n j q x  o f lhc  value of the service lo a C'I-EC'. For ex;imple. an 

.ats,lh~,;. ~irel~urklllcc! iools costs only appuosirnntely '$20 per 1nont1-1. The base pziyIne11t f iw r r  

' . f t i ~ * / i  ri:: ; ~ i ! ~ r ~ ~ v ~ x ' i t /  ~:~IIFCS li-om $25 to $1 50 (dependi~ig or] wl~ether it is d e s i g ~ ~ a t r ~ i  lo\\. 

rrtcllrrirl:. rgr- fsipll), cPfccti\~cly giving thc CLEC one month or even several months of frct. 

i 

+A,? t'r t ~ t :  + ~ F I C P  six ~uonths. those payments balloon to $400 - $800, which is 20 to 30 

~ l i + t ~ i : - ,  iil~ c i ~ s i  ilf'ilit" origitl~11 $20 service. And there is a \/cry real possibility that Qwest 

~ h t l u ! ~ . !  itlii(\ hi* rn;sking l'icr 2 payrl-rcnts ranging from $200 to $500 for tlic S ~ I ~ I C  

r ~ n \ r ' i ~ t . l C r t ~ c * ~ , ,  tl:lis j~r~vidinj :  additional fina~icial incentive to ()\vest. As the rnnt~.is'"' 

!rcL,ir i t l ~ :$n~n t t .~ .  thc ccr~nbined cf'f'cct of7'ier 1 paynlcnts at various lc\~cls of cscal;ltiorl 



i a * ? ?  i r t  8 2 ~ , O : ~ $ ' L I C I ! ~ \  15 cqt~it  i ! l ~ ~ l t  to thc ~ ' I ~ O C C C C ~ S  Qwest would receive from proi~iding 

7 .. ?+ht~r?hv~ 3 /.IT 1 1 IPY 2 'Tor al Equivalent Years 
r*f !*:I? nwr!t i ' i ~ \  r11er1t Finas~cial of' Service* 

+! t?!!'jt. - - -.& ". -.-"----, Inrcntiv~e (520 monthly rate) 
$ 9  $hi I\) $500 51.300 7 ~ F S .  I l m o ~ .  

Siirllt $500 S 1,400 S yrh. lir mo, 

I. 6 1 ,000 $silo fi; 1,500 9 yrs. I 1  m c ~ \  

*1 !i,i, j on $500 $1,600 1 I yrs. I nio. 

f . 8 5  6; 1.200 $500 $1.700 12 y s .  5 mos. 

i l $7 1 ,300 $500 $1,500 I4 yrs. 

I ,? 5 1 .JOO $500 .4; 1.900 1'; yrs. 10 inns. 

" '~.,..I\YW% ;i 11l";t d ~ ~ i : ~ ) i ~ n t  rate 

t ir;i. ~ i i , j j i i  t x  rrilctql~ ~ X I ~ I I ~ C I I ~ S  01) j ~ ~ s t  OIIC ~iictric. A sillglc C'LEC' order coulcl ir~\;ctl~,<c 

izri:irrjih: j 7 i . i  fi?l'iiialtilt I~ IC:~SLII .C~IC~I~S  ill 21 riio1it11, both at service initiation (e.g., prc- 

i b : i i i : ~  i i r g  ;itlri pruvisicirring) and during the life of the product ie.g.: billing and 

tar.triicc,rlifLit\cc rlnt~iur)~ \&,:l~ich \ v ~ ) ~ l l d  gcncrate yet more paynients. 

1 i l c  ~ ~ t + s ~ s c i l  i)l'AIJ also pel-mils thc Commission to address, on a fi~ctual reco~.d. 

ii ti1~21'1~*1 iii tttc p;lrticutai- C ~ ~ C L I I ' I I S Z ~ ~ I C ~ S  the Multi-statc Facjlitatol-'s !~resumptioli is 

: t11rt1 r t  i s  "s11cc~1lativc" to ;wsulne that continued non-compliance signiiles that 

r 4 1 ~ -  r.jiJt21i h;ts "iil:sul?tcic~~[t] . . . inducelnents" or that Qwcst has m:tde a "lnetl~odical 

.iir l!!:%i~t?:i" \l\;t! 11 11.; C J I C ~ I P O I .  10 pay tiian 10 comply."' As he obseri~cd: "Ii'non- 

t r . z i i  j r j i ~ k i l ~ ~  ~ r m l l l l ~ l u b  -fhi hiil f a ycar in  tlie ficice of stiff financial consccjuences. one of tllc 

;+ ~!r :rr  r i r t t r l i l  bct:rr r.onsideration is t l~e nchievability of tlie cstablishod bcncl~lnark 



Lt.nc((:rl '- Ah ~rrotctl ;ihc~\.c, tlic Facilitator rccogiizcd that the parties 1;ave "relatively little 

~.~~,pzr~r i icc ' '  rr i th tlri. pl:111 I ~ C R S L I ~ ~ S . ' ) ~  Nor are thcsc measures set in stone. As Mr. Stat!, 

; i t i l i * ~ : ~ l ~ ~ ~ j , "  t)\vc5t I E ~ S  :~grr.ed to add othcr sub~iieasurcme~its for rlew serviccs :ioxtf oill> 

i!r,li::r* qlk[!c iil~ilci' ff~c 111;111 (c,g., EELS, line sharing. and subloops). and tho pltln 

~ ~ ~ t ~ ~ i ; ~ i i ~ ~ i i ~ t ~ ~  I I I U  pnssihlc addition of new measurements duri~:g the six-mor-iih rc\.ieiv 

$4, 

jatl ti$*Lz+."%> 

T'trt. Kct'iscri QPAP tvould allow Ihc C'ommission to address those f:icto~*s. Ciivcn 

I~IQ~.%* tr:;lsctjis, il i s  slif'fici~l~t iit this stage to note that the Facilitator's considcrccl 

iiiaiptrcnl rlrl ~ f t t s  qi.tcsfic)~i, based on his review of the testimony in the multi-state 

i ~ f i i ~ i ' d 1 1 1 ~ .  \V:IS liil* from "ludicrous," as Mr. Stacy insisted."" It was fully s~~pportrci h!;. 

tflr; ~"r+~rirct i11 ihal psocccding, including testimony from QSJ itself. I n  respo~irlii~g to the 

I~,ic~lr~,~rnn.':; qucsticrns, Dr. Griffing acllnittcd that he lacked any convil~cit~g cviciencc 

: t l i i t t i !  {he rwcd fur or the cflt.ctit/cness ofremoving the cap an escalation.'!' lrr  facf. l ~ l r  

. ~ c l ~ ~ ~ t u ~ ~ l r t l g o c ~  that it ivould be "hard" for Qwest or anyone else to calc~tlatc "the csnc1 

j l ra i f i t  I I I ; . ~ I  giils, j:lnd] tho csnct costs" 11ccessa1-y to makc thc t>l>c of ecnnomlc dccisio~! 

.tbtlr;r urllrthr~r i t  i s  choapcr lo pay tlic QPAP paymcnts or to pap for. more sttlfT:rnd 

0 S 
i : n j i j ; l r i ~ ~ ~ ~ ~ t  lo bring the service into conformance. 

l f rrr*: t , t f~~ .  05, crdcturrcnce presents just ;is many 1~rob1cn.i~ as tinrlcrdr:tcrrcnct.. 13r 

1 t i  : t il l ~ i _ i  .~~n;cclccl  hii it ;iilct~vtng C'LEC paymenis ro "get too high" ulr>uld ptx~,~~clc I : ' i - t : C ' *  

it;tc) J - c * \ I I ~ I ~ ? I I ~  ( S t a f f  Ex. 3 )  at 24. 



i,: 'i- .+ v , f t i  %*%- ! I t r i c f ~ t t ~  9C " i r ~ c - t i n t i t  L' tn c : ~ ~ ~ s c  non-comp1i;lnce'. bccause they worilcl "gai11 

1 f i r  I . , [ I ,  s t  o t l Y . " '  Perliaps tile best 

- * -:..?Yi sr.1 1F'ir:,tcZiIx;"" tfli,it il~:i\. bt" S L I ~ ~ J C C ~  to this ty]?c of l)roble~ii arc those l i lvo\~i l lg  

'i- :!.:; j ~ * ; : i r : i * f ,  ar Fili:j-i ;rffid:r.i41ts liom f ~ ) r n ~ c s  C'ovad enaployees submitted by Verizon 

loo 
: + d r  3 -  :* - i:,r: t. l:.,ir+~% tkie 5.ititr.cc <rS fiiluc reports oiitsidc ofC)\vest's region. fhe OP-5. 

"\it ' . ~ t $ i S  %i iC. :% ~irr=ri;~n.i~;xlxcc rncas~ircmcnts basc conformance solely upon the rate of 

z t * d T k e - 3  ii i ~ ~ * ~ j l i ~ ~  ,:-- rcpi*~t-tcif (;tnd pchaps caused) by the C1,ECs thcniselves. Here asnin. 

a ~-~xzi!nti+: : . x j t p c \ x ~ t l t ~ r f  I C ' ~  f i l s  ~ld" t '~? i~>~~i t ' r~ t  10 C:LECs is no bctter than creating ir-raclcquatc 

ti:, c-lrlrcci-L 'is 1,1i57c't;t, Iry tt~t.c.atc.iling to convert the QPAP into a TI-EC' subsidy scheitle 

~ f i ~ t i : t ~ +  lic'it <.* t~ '~~ . ; t t \ l<~  f i ^ ( l ~ t ~  in\>csting, in tlic very Sol-m of il~cilitics-based comllctition 

l : s f y ~  v b -  r . r i , '  l i t*% 14 ~rr~cncfed to fi~stcr. '~" 

f l b ~  iirt:%ri rc;ascu>i, i t  is tipl~rapriatc to provide Qwest with an opportunity to 

4% i!Ii i"!:~FF+kl~'  11 lJic f'r1l3113lis~iclll whcthcr ~~ticnding escalation is unnecessar). ill  light of 

5 %  :i:,\ill, { l i ? % ' * r l l ? l ~ ~  t'Ci\>(>IIS f i ~ r  I I I ~ S S ~ ! ~ ~  t h ~  QPAP's stand:~~.cls i17  any given case. And at; 

. i:im:giiiitlatw fic~nrs 1 1 1 ~  six-month cup i ~ a  the Tcsas plan. in this respect the Rc\l~sccl QP.4l" 

i 02 
: I F  i , I  I "  11131 lies ivcll within tile 12CC"s zonc 01' 

*.;, 1 j t ~ i . !  i t ~ j ~ t i t t  : f~ :~ i  t I i t i ~ i  ;ii>d FL)L~I? I )  Ftii111cr no ti^ of ~ ' I O ~ ~ S C L ~  I< t~ lcn iak~i~g.  l : t ~ / ~ i < ~ / i i ~ * t i ~ t ~ t ~ ~ : i ~  

:is$ :- .i: i ri t f j . i i t  fr trrr t j  f " ! ~ r t ' l i i r ~ ~ ? i  ol f h ~ '  ~ ~ J ~ ~ ~ ~ ~ O / ~ I / T ~ ~ I / I I ( ' ( / / O I I . ~  . / 1 ~ ' 1  (!/ 1")'1(;'. I S  FCC Rc'd 300h ' I I I) 
J : ' t . t r i ~ ~ ~ ; i t i i ~ i ~  ~ c I I - I : ~ ~ ?  i%4>cri currier% rnvcst In thclr own liicilitics bccausc such cilrncrs can cucrcl\c 

7 ,  *::F - t~r ' t r r i :  t s ~ k ~ r  i f~ci;  tt~:tv:nri;\, ~ h c r c h y  proniotlng the avnilnbility n f  new ~~l.otluc[s t l i i ~ t  difircrit~,tic 
;*P,-E, : <  +;+ $13 t r i i t t \  {,i puce )i11(1 c]u:iI~~y.'' 



i.c;r~r~~r;tt~li'~~css. These is no record support for a "~TI~I -c  is better-" appso~ich iI : rF t r t~ t  :Z:; 

a. 

tq1j30rctu1iry for Commission rcvieui. simply bccausc that a~pproach I S  oti "c,r?i ~ $ 3 ~  

4. Sttuck Duration 

Xlr. Stacy dicl not simply argue for unlimited payJncitt ascal~rtjc~iz. f i c  ;rl$c: 

hcl~t..ic~l tha? the QPAP p a y m e ~ ~ t s  should remain at cscr~lafcl It'\*t'ls t ' v ~ 1 1  :ihsr \uf%-i:kliiiiir 

~~t(>t~t f l s  of rorl~pliance (a concept referred to as ''sticky duratio~n," tlux jtrcrh,;l-d~- iIitbr1;. 

. , - .  33\04 cwaliito "ignores the co~sccpt of ecol-iomic i n c e n t r ~ ~ s .  A s  ~iotcd ;ii?mc* ti315 ~ : c > i j \ * ~ ~ ~ f  z4- 

lxrfit 011 ~pcciilatio~i ~110lly witI101.lf record suppost. Rut id t it is rt:hticti, l i ~ w  iJF"?Ik 

~ X O Y ~ L ~ C S  C\+CII greater incentives th~tn tlle Texas plan npylnr1ic~l il> rile I;&*< 1 ~ I J I  [%!,::% 

a ' i ! in~s ~xiymcnts to return to the lowest paytnerlt let-cl ul~nr.\ a sttr;!it: uleltitir r ) f  i i a~ r l ;w i~~ : i~ : :  

p ~ ~ ~ w n a r . a c c .  In the ROC PEPP co1lalto1-ativc, Qivest agr.er::ii tr! ;t pixy: iiiilri i k ' ! t ~ * t i ~ i - : ~  

j ~ ; ~ > ' ~ ~ r ~ i ~ t s  step do~r'n only one notch at a t i ~ c  for C~L'IX cc>i>l?r~-ii~ir~; i i l t b j l t F i  i % t  

As the Multi-state Facilita.tor notccl. sticky dllrtit.i(\n i:, " i r t i t i~ t i i  tr~,ip;:t:r/~:i:~t~~'' Fr'l 

I t  i s  disingenuous becausc it ivould ignarr clltirclt ~ A ~ C C L ~ X + ~ . S \ I \  jji*ili!)~~led;la L7 

hy Qwest howcvcr long Qwesr provided i t .  'iT'lic p r t ~ r ~ i ~ t !  r \  cSr,~c'i~nt.r;t 
bcc;luse its new baseline pay~~ient levels. \vl~cl.n ~ l ~ ~ i l t i p l t ~ d  btp ~ i i p  ~ t ! !  

applicable escalation Icvels, coulci prcrdiicc p;ij+nlttnlr~ Fy c,r~sc%t !$lit-t i l f i r~  ,;ti 
1 I crrdcr- of ~nagnitudc l~igher than those con~cmplatcii t,) thf: ~ t " \ f "  ,, 

I I 3 r S i 2 7 ~ 0 1  (GI-ifiing) (Qwcst Ex.  SO) ;it 11 1 
' P i  5 f i 1 ~ >  l'cstimony (Slaff Ex. 3) i\t 7 5  

Hci 14cd OPAI1 b 6.2.1 7 he Ticvlsed (Ji'Al' iirl\\ i>~'rni~ts ,rcc~*tcr~tic,i $lp* t'+.T , i ! , : i r ~ . ~ ~  ?I-,* r 
~ . t i f ! t l t ' c t l i~ t~  \v1!11 c l ~ r n ~ n a l ~ n g  thc cap e.;calottcln as tlcscr~l~etl iilio\c - -  itiir'r r,itillcr!i- h,?,, t* . ~ E . : Q ~ , *  - T s .  

r i io l l lh \  r>f. rnclre :rnd only aficr tlircc conhcctrtlkc montha o~ccrrifo~rt\!rtg pci!irir>llilt. L t?::;i-ctj :.*$' 1,s 

? ! c t ?  



f ~ r t :  ! \ i ts ICI:IXOI~. ''sttlch'" dt~mtion has never- been a part of a plan nzccpted by tllc i'( f '. 

,111d 43117 tsi~c r~tllrlr St i l tC  C O I I I I ~ ~ ~ S S ~ O I I  (Wyoming) 113s sought to lnotlie the F;rcii~~atrv'. 

;,:~c?mntcnilati<311 on this point. 

i~-l ,grtr-& ras (J~t~cst's st.siricc tci-sitory. AT&T argues that the usc nf 7-icr 2 p:t:vm~*..rit. 

qqlrrilriil n~rt  hc restrictucl to Qwest's tersitol-y. mid i t  proposes to ridd Ii~nip:lg~ stalaiig i i i , i h  

1 tl? tirt: C t ~ i l [ , i ~ ;  nzny bc uscd for any purpose allo\vcd by statc lati;. "I'l~c Revised <bf",tTW Elitita 

1 Inly AT&T objects to Section 8.2.1. I of the QPAI), \vhicl~ scth fi~i-lfl tfrc \iilt t t i  

isicul:rrc pi~)tmcntr; for misses of those perfonnance mcnsurcs that II~VQI~Y%* ;;~cr~ig,i: 

. ir~t-r~;ils fhr 111ultiplc orders by a CLEC. This ~~ravision i s  cicsiyncif ii, j x t  rii12 - r r i l i i  

se,.ril;iri~ity for scverity ofmisses, ~ l h i l e  avoidj11g overpaying by tniilttpl> i i ~ g  t i t i* -.&it- : n j t m .  

I.acir~r by all orcfcss (including osciers that do not insrolvc nlisschl. 

I:i\-c: ol' tlie scvcn coni~i~issions in Qwest's region thaf i l ; l \  e : t c i c f r c > : > ~ k ~ l  il!c 1 i!{i".i 

iz:ip li:jvc rejccted AT8T's position on i t .  lo"  The rcmnining PA-o. ;is t.)ivcbi !,:I% p!,11111.d 

-.-/._- ,,--- 
7 ,  - 

:2'IL&'F I'ommerus (AT6k.T Ex. I;) at 75 .  

Arrrnn:~, Itlaha. Mnnriina. Nebraska. and W y a r ~ ~ ~ r ~ g  Iriivc till i~cccllted i ] \ ~ i ; ~ , t ' -  ;lrtl;:ii....d !ff a . .*.it 

'11)~. I<i,crin~~nrndccl CJptnion and Ordcr ol'rhc l-icanng Ilivisto~~ ai\ O,\chr'\ ii'crtiln~~,\;~~ r: a i % t i i , i ~ ~ ~ - t "  k r l , ~ : r ,  ; 
% f t ~ i { i ~  ( I /  ~ I I L J  ltz\*~~,siig~i~~oti 117io QI~Y~.YI  C o / p o t ~ i / ~ ( ~ t i  :s Co~ii/~ltcitic~ ~ i v t l ~  .%*i t;ori ---$ fv :i:t, 

Jt.i4% l ~ / l l / ~ ? l ; ~ ~ ~ ~ ~ ~ J I l f ~ l i ~ ~ ~  .if('! 01 /qgf i .  130~kcl NO. T-oflfi[jOA-97-OZ8 (tI~1~Olli1 (.*(~FJ% t.L<Vl%nj'~~ 4 ~ :  : ~ j *  ': 

i nrri~n~itiiorr Lfscl~~clr~ on Qwcst's Pcrfi~r~nancc i l s s~~mncc  Plan, in / i r c ,  .lft~/t~~t.cb/ i ,5 i:'L V' 
r r i r i r r r l r ( ~ t t l ~ r J ~ ~ o ~ ~  $, Ir~c.. 'A hko~loti fit. ,411 A l / ( ? ~ - t ~ i l i l ~ i ~  fJt.o~seclii~~~J 11) .I I O I I ( I , ~ L .  11' S't r w l r  2 *h  =!?,piit ~ t : < i ~ . j r  

'iit 1 'XiY-'I  -00-3 f1di:ho Pub i~c  lltilitics Cnmm'n. Mar. 7, 20021 31 h-!': Irrelin;inat! $i,ejr i t~t t r t r  E?\.rc-.t' 
I ' i ' i I ~ r f ~ f ~ i ~ r ! r ~  A S ~ U ~ W I ~ C C  Plan and  Rcquest for C:ammcnt~ on Fillding\. Iii rlrt* tltri;, r ! ; i :  iki' Eft;i.tarq.r,t. 9:; 



15417 151 C ; I - ~ I ~ I I O C ~ I O I I  fo  I ~ C S C  d~c~s ions .  wcrc hasocl on tI7c cont ' i~l~~i i i~  f l i i ~  . : f t : i % - : i ~ ! c  

crsrrsi~lrrar~iln of.sc'i.eri~y of missed "' -- which, as cfescr~i~uii bt.lt-.i.. 4 7 k5- i 

!:34 it~licedi:~i IS I I I C O ~ - ~ - C C ~ .  Most importantly, the FCC' has appmt ;.ti ,t l ilr:":~ <'iia ior  < i  .:&I 

.i 3?' { I  r;q>) i1.1 many utlit'r. plans. 1 1 1  

'Fl~c Multi-statc Fricilitator also cxamincd r l l i i  issuc: r n  crln?,~drr~i!?lt. tict;!rL ,i;:ci 

ruricizlr!cci t ha? in  (hc abscilcc of any  morc iiccepiitble O1,EC' ccrii:rrr.rpr~tj?i?3,11 rtr:: i iiii 

~ x p  rcijlrc!-ent_s 3 s t ' i l~~i i ; lb l~  "arithruetical compl-omlsc" hc.a\~ci.n 111c nccif t i %  i;ii>nai-r;:; 

rtric pla~~'shiasic structure based on actual ordet- ~~ol~rrn~:s, and t i l t .  gi~ili ~~f'~tlire;i,>:ii~: 

l I '  jxtytncnrs fur morc sc-\/ere misses. At the hearing in tlils c ; ~ ,  ;'l-f&?"> tlnn ir;iri----* 

.trlnrrucct illat t11c i C)Oc!/o cap uses an averaging of results. :iilct ;I ~irt~lrrpft ,.if,jf,i <* tu t ie : *  CXI.;: 

t i ih i  tntsscd ones). so as to build in a severity factor. I i i  

..".-.----.- 
r j l ! r i  j l l r c > \ i  t'triy)r~~.~tf~~~l I <  C'OI~I/)~IIIIIL~L' \~ ' /OI  .~CL~III)II ,771 oj t i ~  TC*/IY r?rrrm-lrti trc'c:;lrx-;~ ;i i 1 ' :  ; 2 r J b  i. i i*! 
f l t : i ~ r i ~ r ~  IIrr~lirl nio. D2000.5.70 (Mon~ana Ptlblic Scrvicc C:c?mnt'rt, f.l:tr. 4, ,5(102r ,it ;-- ;;..- i:.t- ;is 
~ t l y ~ \ \ " \ c i i  :IS A111~1xied. l r i  !lie Matter of Qwest Col-poratlon. f i l r l i ~  t~i>ticc t ~ l  l i iLrail$:.~ri I r k  i!J,. : * +  \.; : = 

' r l i z )  cq~pl lcc l i~~)n  w~tli tlic FCC and rcqllesi for the Comm~sslon to \ cn t>  i.ortlplr,u~:z ri i t f i  -..I., t i s * : i  i ":. 
.i~sphca!ri>n No. C-I 8?O (Ncbras1;;l Puhllc Scrslcc Comm'n. April 2.:. :?OtIt?j. t  tii it \ 1 0 s l ~ i  t /:O;X~~- \ \ 
h t i i ~ ~ i ,  1)) T / I ~ J  /\4[11t~r ot ~ I I P  .4/)/111(~1/io/i (fQ~vc.st COI~JOIW~IOII /~t~~q(zrc,Tt~!g A t > / ; ( > $  ( P ~ ~ ~ I I Y  LyTxz ::r~s: 2 *f & x L  r:tL 

i czhzrirl I ; ~ l r c . c r r n / l r u t ~ ~ c ~ o t i o ~ ~ , ~  Acl of IY96.  IMloii~ir\q ' \  Prrt.licvf~i~tiott rm ivr ,t hiE11-3iift~ P;:+. :i,r<t *' '; i'-, 1 , 
i i r r r i  ilp/~r[~\*~iI I ~ S  S/(IIC~?IPII~ (?/"GPIIP~.III(I~ .41r0ikihk~ Tt*~.nrs, Dnckct Ntr, ;"Ofkil-'l !\ - t ) i i -~l l++ ik', ? , : . i i t :? i~  

I'uhi~c S c t \ ~ ~ c c  C'omni'n, Jar1 30. 2001 ). 
: ! , I  

6Sc~ci C'nndltional Statcmcnt Regartiing Q ~ t c s t  Pcrfor~nnnc"~ ,A~IIIF;II:C~: j7i.,$i, lit if, 6 ? $ 1  t i 
t rVllllililllt+rlllOI1lEE ~IIC'., f~/'k/(i Q \ I - ~ Y I  C~SI-/)OI.[I~~U~I. Docket Ntrs. ~NIJ.OO-:L. ,41'C'-41lb ) i (jtin,,b I l t j t , i f $ : i i < i i :  I . ~  

crrlin?crcs, M;ly 7. 1001) at 112 (IOO'W, cap "removes payment rncrc;l~cx 1:1(.111.; ih,it +.clriiti r r r t ~ l r j + , > i  sSi  

%8ri~br l t j  of 11ic 111isscs'-). 7'111rl1clh Supplemcniai Order. C'ornm~i:,lnli Ot tic1 r \ r i < l r ~ - \ ~ t i ~ l  Q ; L ~ ~ " + ~  .. 
/ 'c 'iltrr~~i;i~l~i~ Ass~iuance Plan. Dockc( Nos. U'1'-Or)3022, IT-0021~.511, i ~ t  22 ~XY,t-httyts*:r t irs~iec* ,~:iii 
1 ~:ir:y~~~rt:~tron C'ornni'n tlpnl 2002) (failure to rccognlzc c \ i . , tc~l~c  of '"itit:cn!l\t6; * i y  rritril:i.ri.= i 

rji~{~,tnt>") 'T'he I.CCZII~ ~ C C ~ S I O ~ ~  h y  tlic M;ashinyton C'aii~~~;l\\lrtn acl.,noulcJpc.\ itr,rL iitls t+?ii2ti' - r i i a  - . i. 
1 ~ 1 t '  I C I O I I  I:, "w~thrn tlic FCC's zonc of rcasonablcncs\ " l'liti-t).-? lr~ttl C.tlpplr*llr<ilt,li 4 IF~JCI ~ . T F ! I L T  I L ~ . : ~ ~ , ~  
f f i  I1,ir-I. Allif Cirnr;t~ng I n  Pnt-t, (Jtvrst's Pci~tian For Rccons~rlcri~\~grt Oi' I I;c I lltrtidtkl > i i i ~ / ~ i ~ ' t i ~ -  :::,,r i 1i.i ; 

I itzlrlalii.tc~n Order Adtlrcssing Qwcst's f'crrormancc As\k~r;uicc I'ian. Ihlckcr \ t r x  t l ! f 3 t i i h - :  1 1 
k~i i>{ ) - iCi .  :!I (I  (Wasllinptol~ Util~tlch and Trnnsportat~on C 'olnm'~~ AIL*:, 21). '.litb2r 1 {I.: , l ~ ~ ~ ; ; , p i ~ ; t  

d !111111111~11~11 ~ ~ C V C ~ ~ ~ C ~ C S S  I - C J C C ~ C ~  t f l ~  100'!4, CC;lp. ~~l) ' l i lg  017 i f l ~  !~rs:lc;;ttlf !,iii l i ! , t i  -.r\;r~c {'ti'-. !if r: - 
Ilr!i lir(~pt~\ciI n 100'!,i, cap havc bcctl approved by the I-C'C 51;. : ~ i  

&Si't~ note 1 1 8. llt/l.ci 



1 u c ~  cri,~-rt:picb pro~thjed by Mr. Iicynolds show how tl~c 10(1% cap adciresse3 

-'i i'! t!r, f\5 T1ICl~c:lalllg pa?lilents for lnore severe misses. As these esarnpie.c stion. v+ dt. 

;. .+ r~= l~ t r~ i ;~  r : ~  tt'iitr*r\*ti!4: ( I ,  LI., SCVCTC mlsscs) senre by reasorr of the averaging procilss 

~tr~rrr.rasrc,tII> rtl afScc~ Q~~TsI 's  pot- order paynie1.1t obligatior~s, particularly in 1igh.t of" tlrc 

r+.Ltb ~*~~ t i , ap i r c . r t i i~n  clf'thr: rn7crage by all 01-ders (not just ~nisscd ones). A'T&TTs ~vitncss 

+ i~s:c'i-ric'..t? f i r ~ t  IIIC QE'AI) payment calculations co~?tained i n  both examplcs arc 

, 
, r r  i t t t f  ji" 

. - 
1 '  3 I r+t.t, irxbttmc tlmt Qtvest's a~ler-age rctail rnstallation intcr~al parity resr~lt 13 .* 

if,$! l, ,rid iit:~t a C ' l , t i ( '  has 10 orders, for which its avesage intcsjral is 4.5 days, 'f'tlcn 

llii~iiil ,i!.sume tllat tl~csc" 10 orders include two "'misses." c)iie severe (:(I days) and viie 

t i ~ i i  i.4 rts>,-*i,  wit11  kc i.lrm;rining orders nleetirlg the rctail standard ( 3  i ~ i  2 dsys n i ~ i l  5 1r1 ! 

~ f , k > : ~ ?  1 fcre. t l l ~ d ~ r  tile formula in Sectiori 8.2.1.2, the paycncnl calculatiort is  iih f ; ) t f t ~ , ~ .  

9.5 da\* CLEC average - 3 dav Qnrest al*c'rarzc parity rcsufl =: COCi ,, 
3 day Qwest average 

SOC% * 1 C) orders * 800 = $4,000 

ikc-t;4raa.-.ch t?il;i> rut i t  C1-EC' orders (the ones with 20-day ar~d -I-d;? rntc-.rv;ils) i i rw  :~ t ' l i t : i j !>  

.ili;;:c kite :it criigilr: Oncst irltenrnl parity result. Q~vcst effr'cli\;cly paid an ;t\t.ragc I.>[ 

" . , , i ) i j f  1 ~ - 1  ?f) ihse+tj  C'Ef<C order (54,000 3 orders). ,;Z paymcnr of S2.000 per IITL!C~ 1:- 

. t:r?:r!nt. , i  prr :n~iuln cri cr the standard $800 per occun-encc pa!,!nlt:nt. 'That Illyl~cs 

i>,t?i~ictl! ;mriizlf~cr th dirccily attr~hutabic to thc severity of ti2c 20-day 111iss and,  a$ ,4TrkSt 



~*:;r.:itt.-, ' ~ h c  fktf t1i:lt the fornl~i1a rcq~iires niultiplicatior~ by the total ~iumhcr ot" 

~s;iSt:r *, $'rot ',31rlpIy t l r t  ttvi3 n~issed ones. 

f!iJi.~:t. if Qtvcst had ~nissed the interval in this case by an C\'L'II greater arnclllrit &>TI 

;rrv, I ? !  flle*~ ~~di3l.s. the payments would continue to escalate. up to the 1 O O ' k  cap. For 

;-\,.r-inpie, tmrlrtli: that the 20-day iritcrval order used above were increased to a 2h-ri:i> 

rt~:r.r*i.it ,  ;trtr2 rhnm tile 3-day inter-val order were increased to a I M a y  intervttl. 'I'he :ckbai 

r$<t? b~ me1t ;il wauld inc~.casc by 15 days. for a new total of 60 days. This, in ti in^, i v i l r t l ~ l  

rkv#.rlir r l z  ;I C'I,kC" :tvcragc interval of 6 days (60 days 1 10 orders). l v h t  ncw payrtlertr 

t,rli:irlqatri~ir !vould bc as ibllows: 

[I ct;is CLEC average - 3 day Owest averace parity result = IOO'! - 
3 day Owest average 

100% * I O orders * 800 = $8.000 

[ Iricc: ~iytlin. becailse only two CLEC' orders Ctlir, oi~cs; ti'itll 26-day 2 n d  l i-d;~, 

t l ~ : r : t  v;l!:.) t\'rtrc ;tcrt~nlly above the average Qulest inter-val. Qwcst ~vould 11:11~c' ixitiil ;li~ 

,it ei:tj;i. ill'S-?.t'fi)O 1)" 11iisscd CLEC order ($8.000 / 2 orders). Thus. thc ,;iiri!tion:rl rr-tl;!! 

dv1,3y c ~ ~ c  trrrlcr and the additional 9-day delay for the otlier wot~ltl I.L'SLIII in sigltific:\ilt 

p~~~rr~ant cscalatiol~: $2,000 itlorc per order. This csamplo shows that therc i.j siif'fi~jt'rit 

ac \ r ' ~ i Iy  ~ L I ~ I I  illto a payinent structure that is capped at 1 O O Y o .  And us notcti al?oi6~*. i r o  

p;lr I! I ~ ~ ~ ) Y I C ~ C L ~  any  evidence that thesc pay~iic~its :Ire insufficient to c ~ I I I I ~ ~ c ~ I s : ~ ~ ~ :  t o r  .lit> 

?i,tr  t i i  ca\isccl. 

' I  hc 10004, c3p i s  a rcasonal,lc measure tlxlt was adtled tct fllc l'es;is 17lirrl at i f lu 

iiirl * + I . Y - I X I U ~ ~ ~ ~ Z  r e t ' i ~ ~ ~  and. as AT&T adlnits,"' has been includccl in c r ~ c f ~  of'thc 



*- 
-7iik*;str~cit~ SET p1:1115 approired by thc FCC."' Ah a11 "al-ithmetical comproji~isc. l r  

~~Ei.,ll\ :irth seicnty i:)f misses i n  21 way that lies well within the FCC's zone of 

Scct~tm 1 1.2 of the QP.4P p~qovidcs that payments to CL-EC's will bc n~;itic k ~ ?  hl!I  

i;citt?,3, I I ~ ~ ~ c s : ;  thc i1~~1tI1ly QPAP payinent to a CLEC escceds the amount the C'I f'f ' 

i t ik .~:b ()\~-c%t ( i n  ~vl~icfi case Qwest 11iust pay the excess in c42sli). E\/Ir. Rcynulcis t . ~ i ~ l n i ~ t ~ : t  

a ~ h l ;  ibis prw:ision was a necessary protection against CLE(T'sm imprcspcr use r -~ r t l~ r '  i )Ps t lk  

I 1') 
.t2+ :r f"rt;tt~cii~g mechanism. Without addressing any of these puints. .AT&T :rs>zr:s ri1;rt 

;:!I IJf?Al) ~mytncnts should be made in cash"" -- an argument i r  never rl:tsed m i ts 

i:; idxck$:p!$t>ns to t f~e  Fncilitator's rcpot? endorsing Qwest's position on this isstit.. 

-11~1: FC'C has not requj~.cd cash payments. In fact, it has appmvctl is,4fJ5 iti % c i ~  

k' twi~,  r:'riitrrccticut, and Massachusetts that provide for payrricnts to t x  ~ l i i i c i ~  clrlly i t 1  ~l rc  

i;~l~i;i  i , l 'b i l l  credits.'" (.Jw~cst's horgeoning accounts reccivabie froltl (.l*l:C'n iie~iioibir.iii. 

t!til! its c*rrrlccr.wl nbnut use of the QPAP as n financing dex.icc is ilot acactcl.iira-. f 

, i . ~  crlig.cI C71,,L7C charges that are more than 30 days past due reprirsclrt 3 sigt~i ticat;t 

i 

. 5 i 1 c c  \cct!on I 1  . I  .2.1 of the 'r'oxas. Oklahoma. Arkansas and ~ ~ I : ~ ~ O L I T I  f';\lJ*<, [!I;' k,lirz,tk 6' 'ilqi,,.. 
{ t r t  i.i +:tl inv+cr c,rp. 50",0 AT&T'x rcfercnce to all FCC' sraff'lctter oil ~ h ~ s  pottrt tt'ir~ilc ticn;g~i\\rr,itci 
titl~i.nii\~; Sr.it APP87' ('ommcnls (A'I'&'r l ix.  S) at  27. FZlrst. thlr lcitcr ~ r \~ t> i t . c~ l  ,r rc'(lxrc*tk*~I C $ I , ~ ~ I ~ ; *  f , : ~ ~ i i  , 
rjui l i .  rt~ilrrcrlt p r * r f o m ~ a n c e  plan -- in n UOC'-lo-DOC' mcrgci. Scco~~t i .  as :il &'I ci~i~cc.itc\. tiltt Ic:ihbi 
.!l r t i t ~ ! l >  + I ~ ~ I O \  "'1 l h ~ ~ u s r .  ~ f ' u  100'?11 cap to ronfixnl lo thc pro\.lslail I I I  llie 'I C\ i t t  2? 1 pi , i l~  ,itr,ijrxl:oi:z f c  

1 . ' k c r  !:i l 'h~d. ~lT&~y''i, 'drgumunl that *uch "adrnin~~tr;~tr\c criir.~cric;," g~,ri., .iic ~ r r ~ p i l i ~ , , t ! % l ~  t i .  :, 
'1 3 l i i ~ t t l c i " l  .i,\ ~hltb'd tlbO\.c. IlIOLll SliltCh i n  ( ] % ~ s t ' s  reg1011 have rc;lchcd L I  \tn\il;ti ;\nc!ynt'ni t i p f ~ i t l ~ f t ~ $  l i t ,  
; - r t ' t  j - . ~ % ! t  

.((\,$ I!c> nnlds il fl: (O~vcsr E t .  7 7 )  at 76..29. 



pcrrccntagc of curr-en1 month billings. only about one-third ol'ii.iiit.1.i rrtsulre Prliir;!: 

i?i ~h~ tltst~utcs. -2c1 Itator recognized this probtcr-rz. In rci.i.tmn~i.:~ciiitg h i t  ~ ~ , ; : , i : t ~ ~ t  *- +>- 

nlrkrlc ~ i 3  bill credits, he stated that '"it ~x-llould be ir~nly'i'npriatc EO rcqarri-c k>\ic?l [I> 33%. t A b 7  

pa!mr;.nts to CL-ECs in cases where CLECs wcrc xlor CIIITCIS~ 113 ~ ; i > - j i q  iz'xt o'.f Titr fir-: 

siiliie kinds of ser \~ices .""~n liglit of the ~~iidisporer! rccixril r.i iiknci. t j f  ;Ti:% s'njbici;:. f 

thcrc i:; no lxsis for adopting AT&TYs new suggcsticrr~ to tfitp~~trt f : ~ t i l  fh47 t*lii $:fc,f;r 

;ipl~l*unch rcpcatedly approved by the FCC. 

2. Tnterest Rate 

* - 
i he origins;l QPAP obligated Qwest to pay irrlcrt.,tr (111 t:ti~: ~ ? % t ?  ritcis;. .in!! 

ttntltzr~apments at the onc-year treasury rate arid ;\ilt~'it '~Sj QIV<:~E E , W K ~ ~ C ,  i itlt<<i; i J +  

tlrc $?TIC-year trcasirry rate is too low and pro;'lcxL's 5ct-cr:iI f>!$l~l"i' it~fcr'"i'i5 :61:t:- 9L!!,.i: c l b i l ! , e  

be t~scd in its place. The Facilitator found: 

Sliost-term debt rates probably rcprescnt the bci!  tilrlrckft;*rtrt' p,utriz+:;ai... 

temporarjl y delayed through errors in bilting ,:nr the ~ e ' t t i t t : i t i ~ ~  {sf ift;q-u~t+-, 
The necd fbr a reliable pub[l]ic bencli-ni;irk Fc;\& t & b  i l ~ ( ~ "  ~ c ' f \ i : j l i ~ : l < ~ %  E ~ J O  iii<. 

QPAP interest rate S ~ O L I I ~  be the p r i ~ i ~ c  ~ t t '  piiJ'lfisi~t"~f i S r l i $ )  - rqtii< + I <  t5i.i. 

riu~nel-oils scr-viccs or publications respcctcd iin t f x  tirjigzt:-). >L'' 

{ h ~ c ' s t  has ~')rcviously stated that i t  firlcls illc I-ai.rlit;rtr~~i~~ rlrolt-ti~;rir* :,sr i i  . q  r:B r" , { m i ,  J - - rS . - .  , 3 - t t i .  

' ' ,, rate ccm~pclling and ltas substiruicit thc pr in~c rate f i r  ifil; irc;t,.rr: i; i,irc: ;.;: ?;*t 4 3 1  fr) ! : . 

rllc Revised QPAP. ''" 

i - '$  .SLJC> Reynolds Rcbtittnl i\.lC ffJ\\crr E\ : x i  at 3 
12.3 Mul:~-state i~ac~lrlaior ' c  Rcpori /Il)i14c.;t I.\ ? X i  ,it "st  

125 
Icl, at 73 

i 21, SL'O IICYIIOICIS Rcb~ittiil Aff. ((;ibe\l T'x 731 iIJ 2I.i 



F !hldi t s 

Secrinn 15.0. tlie aud i~  pi-ovisioil of tlie orig~nal C)P:jP. tv;t> ~tists mcztlctcct . i h r  th: 

Tc'uLks pl;itr, but ~ ~ r - l s  substantially more generous lo C'LECs. 'Pfic. Aikuas plan rt.irr.h 

i~scfi~si\'cly on CI-EC-initiated audits, and limits these to onc: per C !_Kt' jlcr ?car ii.i 

ci>rttr:tst. Qivest's original QPAP provided for three diffcrcnt Xri~rti:; o f  ,itr~!it:., i nrs;, 

f)u.cst -- or, at i t s  election, the Commission -- would provide i ~ r  rcyt1irt;r i~ t i~gr !$~ i i~ : i r  

iiudiis of thc financial system for the QPAP (i.c., wlicthcr t l x  pn>lllei,;% ,!rt. . I \  \.t;;,tre. 

:ilsiii.rling Ihc pe~for~iir\rice data is correct).'" Second. Q ~ ~ c s t  n.otlltf kctaa: .I;) 

ir~clepctidcnt auditor "from arnong the national firms with csl:lcrrcttcc i ? n  ttl%;zsay ,it:(; 

; i i ~ r l i ~ i ~ ~ g  t l~c 11-EC OSS anci/or perti7l1iiance measurerr~cnts ;tnd tltctrt,.-\'^ t i?  . t i i ~ t ~ f  I\; I.: r t ~ . ;  

yc;trs those QPAP measures alitli a Jiigli risk of inaccuracy th:ai wcrtr ~ t ~ : . a t ~ r i ~ ~ l  - 1 

b'l-F,<"'.i could rcqucst additiollal independent atrdi~s."" WCII;IJI>C oI.ihr Lrgc i i t t l i ~ i ' < -  - 2 :  

rttcirqtrrtfs. the substantial number of CLEC's in Q\\"est's rcgr~nk, :ri:tf ii'iii' xir,a\r \r,kre. lt: 

iyhich thcsc \;cry same processes could be nuclited, tl'rc t ~ r l y l ~ ; i l  () f ' i i I "  iiii'riiii:tj F i i .V ::'I 

I w t r  nudits per year and two measurcmcnts per audit with r3c ,  nttlre rri,tzt f!?kde .tt~t4::- 

%imuitancously."' I-IoWCVC~, owes! aglpcti to nctily C'nii~io tlrit?r! >;.:f!":r;id i i !4 .. .i t h :  

r ~ ~ ~ n l r c  of cnch audit.'" To dcicr unwarranted audits. th-. jllilll n.qilirr:t! ~i*lii:i.!,ii irrrictir :..\ 

. ~ L J L I  i d  ; i t  30 11.7s ( c ~ t ~ n g  TCYIIS PAl' b h 6 )  

/ '  l VI'AP t; 15.1. 

Ill 
,It 

stet* l(1 b I 5.2 
i 

Sc'e rtl $ 15.4. 

kYc(;~ 1tl 



(&\cst of tile costs of any siich CLEC-rn~llatcci :~\~cilt 

deficiency afkcting results.' 

- "  - As noted abo~l-.. these pmvisicsns 11~c1-c strbst;xlif:;ii?;* c:~~TF.;~ '::&';it: i .  ; I .  1 2 1 

than the Texas plan approved by tl:e Ft'C. f - i ~ ~ ~ v c v ~ ~ .  L;. :cnpl~kixt- ~ $ 3  4:c~!::<~ '.. : - - t - - >  

:IT&T, Qwest has agreed to s~lbstitutc in t t i ~  RCI-ESC~ @i3;i?' , r i t ~ i t :  i7*r r  r --,):xi :;; :: 

i~nplcmcl~ted the Mulli-state Faci1it;rfar-s rrlr'nlt~m~stci~r11tiit. 4 L ~ ~ i i i ;  A 1 OL H s"::,! $;-:-; 

1 if challenge those recominendations. and ~ r ~ c  Li? ;I~>ICL$ I.L;!~>II, : ! ~ i ~ , ~ -  t;o:;-b::,. : \~ 7 

17f iSiTRr'f's legitirnaie concerns, the C'ontr;.lrssit.~~s aj i t \ f i jc i  TC~;:;~J '4 ; tk ; - ;:<, t i  :,a ,! .L a - 

csbjcctions as an excuse to ~nltf~?gIe in!@ rht: ;rudrt f'n't ZV~-@F. 3311 ;h; ;zI.F?I ; :1:,1*-: ,:* iz!l % 

pro~~isions unrelated to irs concenli;, ssr4 h r  ";L.)%Ic~~ 4 8 2 ~  j ; Y T , ~ ~ L E ~ ~ z ~  ,!i-.~l;::";:: ;_; 

..,- 
.juslri;cat~on. I \ '  

AT&T first hel~cves that E I X  C c.rntmi\.-irlt; * c t ~ r l ~ i ; r l  ~ ~ r ~ C , b ~  II I?.:< ; , : + ' z s  ->  

QPAP pcnnits the pi~rticip~lling state c i ~ n n r ~ ~ i ~ s r n i t ~  i-i i t i t i  \ ~ r l  

, -  
lin1i.t of tulo C'LEC-ii~iliatcct andils ptt yu;sr. 

+'yo11 11t.ed 10 have some sort of lirnit; (?II t l t c  .'i'iiifl'rb~~ ; t i t s ?  fx'~.; . .  E 4;;: : r . i?-r ,  * i .,yi 

Fiber-C.;orn3s witness did 11crt shrizc 

initiated audits. Ile oxprcssccl c 

issues zhrough their ''oilgoing 



comnlon efforts to pro 

as 13 difkrcrit o11gc:iing tcaing progmij:t% . . . - 

also suppol-ied a joint ;tiid 

duplicative ai~diting eSfc\r-th, 

Aliflo!igh, as ,~$T&'f''s n:iitrr.,s5 ;ifi+i:seic;g- t!*32 l;:..; 3 

: * .. ill,. ; .,? 
,? >,.*,, f . g$ ,.: ;. :,: *. . 7 A .  s ,  --- dupljcatic)!~ through a jr1i11.t eudi-tisrg c-1 tt.??;, - ,%c~:- t ;~ i~ ;k .,::. ' *.? :.: .., .sz.):J; .,. <.," <A:.:&~!? 3 . .g',/ic;i. :, - 

c? nttllti-statc audit 

audired if tkat 

audits ~ ~ n d i t ~ i i " d  it1 c ~ t k ~ r  i ; ~ ~ g : .  

p.revi~us audit are i 

rinnecessai-y. b;fi\:cs? 



noted,'" this concen~ W ~ S  3~ttti%ll> ;i~it$ri:siictJ IT) >r:;s:e-.:~ 

section expl-essly pro\*lclcs t l ~n t  "f 1-.I:t 

Cornrnissio~~ or to a court. agency. 7 1 ~  ~ ~ $ k i f 3 t t ~ ~ ~  ,s;;$E::>i:i: 

dispute resolueron provlsiitn frrxtl.r ihr r;trrjf~-iig,ifc FJ$? k t "  :t f : ~ ,  ,- ;i - - L  

Revised QPAP. This proi ~ t l e ~  ti::ii t h ~ p t c ~  it? 

Qwest's S6.4T fiit:ii r t l  t-ir3irtbi 15,1kz~,r 

party reservcs its rights i r t  rt"s811, 21% < - ~ , * f i ~ i ~ + ~ * - ~ r r ' : t  >" 4;j P c:'ri 

authority of cornpcteilt jttn.srticiiiln " "' gt <li:$il %t,rp2~., - - h i k i x ~ : i . t t . -  :_i :e. + ti -; 
* 
11 I -. 

irlterided to divest or !lrlirB t j ~ c  iaraqftr:i-.~rj q i ~ + J  t ? ~ j i i n * i i i - . ? ~ * '  ri:.' i T; .-- " -  x r  -.  

provided by statc arid 1kci~=r~ti: if it \  ." - ' 

Ttlc QPiI P d1ipkl.l~ ~ x f ~ i . ~ ! i $ i ~ r ~ ! f  

or an arbrtratnr. 

disputes. ~17'&1' i i  

this c-l~spute rcsal~~l 

dispute "aircr the mc:tnt~>g t l i i i  {:is>++ +,i-uli- , .: :Fr;  5 %  $ EL b* 1 b , . .-% < ' 

.,I!' - applied. The ~ i j ~ i ~ t f t i  ~ t ? = c d ~ ~ i t r "  



csisting OPAP provisioi~s; it 

QPAP. Any nercl fijr 

11. S i s -~ f t~n r i~Rc~ l i~ :x t i  

Section 16. I prtrvji 

the applicable sirir-11. 

7 .- .=, ,> 

\jfel] xvitlli 11 i 1 1 ~  1. Cs. <. ?t Zj,)@ii $;+$ ~~i:i.<?,~g<~$f~;~$~;::fw~:- 

Nn11e{fa~lt:~~, i t ,  ~ - q ; ~ j ~ ~ ~ ~ ~ ~  :;(.-: i:? 

this prot:isi~i,j, $kc f<.c.t.p& 

being. changcfj at :)lc 5tk ?nt'!3 tci;.rp.tx . t:,;:;? .. :e&rl; . ;~s;.:ji'~~ . .  C 1  ~ 8 ,  I , ,  : 

this i.on.ipri:?r~ii:;g incTririi.:-; ::. 



arising out of the rcvittr, ;a 

~ n a d e  in lieu of SLIC~I  i I?re:-~g~i 

This is again 

stnrcture of the QP:iLL- 

plan to change 

previously ertdorsed. 'T-isc 

existing perf0 

QPA?  pr 

judicial re.i-ien 

In its order 

The M u  

imp 

! ?<? 're\;ir p;ip .' I..-: 
tlrcir cla~~i1ic:::if.r~~~ 



;,.< ',,. I -  

f:; 



what pa)mleIm ;KC 2pproprj;tt~ ~tr~;141<i~~i~ili l-r; gEt":At~~;-LI:; . .iZvL I. z ) .  . : -5 '  . 

. .*::.+ door open unreasor~abl>~ to f ifig,::;:ii-~t.t a!+$ ;tgp:";;g 

the QPAP. But if they 

QPAF ais 

its testimony. 



their cake and ear i t  ton 

damages arnounr svtxen they can pnwe 

they do claim hann. -4s the Fagjijfa&:q z p a , ~ ~ ' - ; . : ~ &  24 

to keep Tier I base paymcnrr; :it~d -fi i l~ f 

seek more jt'hcn i t  tiid nr~t."' '.' T ir rlle~hcr s-G~c~i-ci t .  

Any other apprnacll sxc.ratd r c ~ i h  I?; ,i, jtq;z i g  ;:;p:4: : .: $ ; ; , 

ereared as Iiquid:i,ted dnrn:r$es., 

. . *<": ? .- to Tier 1 paynlenrs as "'liquida;ni i%,szini::c,+: 

also does "11 

*< colltract theories of aciiori. 



seeking indernniiic 

CLEC far loss of h 

. . of a failurc of 9 1 1 sersiue, "" i j f i i i  isiiif.i $->t. ;be, ~ p ~ j ?  , r + ~ ~ ~ , ~ . j ~ ~ ; =  :=;$; 
, ? - , - I - : G ~ : Z C : .  -I.- 8: :-, . - 

*. ... ' -.,. , .?. . , 3,:.:.:,;9; . , L , :  !.,:.$-::: 

' .  

Section 13.7 of tile Reviserf Qf'2\P C4~re,5zi.i:,; F ~ 2 ~ $ ~ ~ ~ ~ . ,  a .,,,, ,, . t?$::.s- ,:,,,& :$<,;;? -"-r...-i. [,.: : ..:.ff: ' + 

r e c ~ m m e ~ d a t i u ~ 1  t]lat the QPAI-1 "jl;gs nfilbii.i~;g >a- irj $8. & ,, ;:h$<g%;ic;$::+ frfrG;;.r. $:lr i?!i:.w ?. , . .. .. . s . z ! . i .  . - . .  

property damage or pcrsr3tsal iajrttry, 

(and bai-red by) Scctiui~ 5,232 of f.E'tc 

Dakota ~ ~ - h i w ~ l  i.rars a;sv t ; ~ ~ ~ t ~ y ~ ~ ~  $ljt;2s2,g3 i1i;2.!& ilQG,c%i!, ;;:j.A;i.l~.t,,:ifi ~,~;4.,:;::.e:~+:~~:r* 'hi' L. :.:+ ~,$:, ?$~;i;h,< : ?. , ,~,: ,i?~~-...~~,:. .,::.< , 

T I  

nature and their origi~;.."' " 

13. Offset 

for a self-cxccuting pat-i-irei-r 
171r 

ATBT Ct-rnlnucnr\; f..t'T& 3 ii;z . s7i. -;Ji 



i Y i i  

inconezr. '- '.' and  ire Fnci ! jc<%~.;lr. 3g~2c,.l:f. 

13-7 ofthe Revised 

the Utah Advocacy Sraft: 

l~eii-, provision. I t  p 

clarifies tisat Qwzsr 1?is3 right to ;s\,ric ;rag ~?~:..~r";~;:~: *:::--,:\I- n, .: 
Sect~on 13.8 o f  ttse rnacftfictl f,;?P:zi? ~1Zt1x I,tia.-\* r * ~  $; ,, -i ,!I;;. : -- -.- - - -  - - ?  

believes sho~rld 

already endat-sed. "' 

BOC offers :i f),4 

exchar~gc far irrtcr.i,;?i'i"A refie-!',, 



./ . 
,: ii.. . . . .. r i  - L  tnfon-e the QPXP ~f Qw-lest is no longer in rhe ~rlteri.AI':i i ~ ~ ; \ t F . c t  : ~ - * " ~ - "  t .--$----- " 

self-executing paynlci-its v:here CLECT meed prtti'r' 2;)  tl:rnl: i i r  ~ Z L  .:IT: r rxli.,;7s.*r:--*i- ..iL 

wholly inappropriate ~irithnut the intsrLAT;i quid pttl q i lcc  i ' r r : i - ~ ~ p ~ c : ~ t i Z ~ .  $ 4  i + h x b T : + :  

laager 111 the intel-LATA marker, CLEC's ~Ilottlrf be t :i;iii;i;l to ~P.;-L;. I : r i . ~ i ~ t  f-;:~ 'i 

receiving compensation. 

15. Forcc R/la:eur-e 2nd R:td F.;l,iti~ 

,4T&T notes that the force ttnjc~rrc pri3i. ~~\t t i ! i  -td F~IZ G~;r lg~, i i  19P '15\,!15! ,.; :'c : 

. i 
t11c additional refinense~~ts suggested hq. rile Fa~~f~i:~t;iir ' 

QPAP now incl~ldes those provisinm. Fird. >GAT'S i w ~ t c  vi~iiccirt: CI~I~P.- ,+  i L  

incorj~oratcd illto the Q P A P  to rcplacu the prior $lit~laidiat~lr' <il,t~t-i' i~ - ; i+ ; ;~f  :Tic t1-9;,- ; 

rnajeure exception 3pplits oilly ~ C I  h~r~ th r~ t ;~ rF i  fl~c~ii*tirc"if~i~~--,  i:r4 y,'ir~:*~ 4 *:I! >. - 

- will provide notice of a force t??rtjetirc c5-cnt ti atf t tr l  s 2  i~=rr,!rt, i i i ; f ' i E l ; ~  tilG~k.T&:lj: c:-~ -?r;i 

Fourtl-i. the forecasting obligaziurl is lrnritcrj ~ $ 5  ik:ibi: ~ \ ~ z I i ~ i g S !  :t't;,Pi\ta+tj $1: fl;_;: t i 

FiEth. the force majcure or 01 . t i t7~  C X C ~ ~ M ~ I ~  tXlilcfiiiltii t i ~ : : t : ~ ~ \  $33 T ( ; ~ T  y:~+ :  it:<':i , t t  ' i ; ?  

triggering event. 

ATcQT also criticizes thc CtI..EC' tg;;d tlftthl pr+iTk i.i.:a*ti : r . ~  th;' i:iiL 11% ' ! 'E: 

csceptiom for bad faith acts or otzilssltrns h> t I I.< x8., ft---~,%>,*: ,*r :- "it; :, ;:lki; .t :, :-: L : L  

, * > -  

QPAP. '" '  I t  has been i~lclrtcfed 1:) prrw 

1x7 One cxi~mplc nl'tirc potcn~ial f;?, 
C:ovacl a i lcg i~~g.  ainong other rhinps. f f i ; ~ t  

inflatcd PAP cclnccssions Srorn Vuriznn*. 
Coi:ad rcccivcd aver S l .b million i n  !"?I 
l,'(prizo)i D ~ ~ l ~ ~ ~ . l : ~ ~ r l ?  i~w.  1.. Covud (-c 

7; 95 !N.D. GI. 13cc. 18. 70C11 i (cm 



ur;rcasonahle for AT&T to ask fclr tt~is cxcei>igun t c  I ~ C  ' C S < ; +  ' - -*-  1 7 ~  n i  ' -  

Tho QPAP states that '"[njcatfsilrg.. . 
- 1  1 Qwe~t ' s  service performance ~ v i f h  ~ 1 1 ~ "  hfanlb;ir;f3 c.j$jrtgcr) ;:+ jii:; T" \ i k  ,'r";'* ;-%; -;) L: ;I -1 - 

be, of itselt non-confannsitcc v+jfh ~ l j c .  [f c,.lei..*:;:ijn;gr;i<~i+iix.t'f2, "i.-- - . r  t ' 

contends that Qw 

unreasonable bec 

While the FCC has st 

the BOC will contilluc 



has ne~~ei- stated that conforrnrtiitcc ti i t l i  :t 

section 27 1, or ihat non- 

parties may have agrccd tn stanrfard~ t h l  r 1-r r 8 <f $$;I t~:~;*c,fli;::~a-:, - --:. <';- ' --2i 

in any event, the perfonllancc rc~ults  

reflect any legally re1 

CLECs. 

17. CLEC Requeszs L:,r 3 ~ i v  I:jg;;l 

Q w s t  has 

- However, AT&T's praposai to see rtr; ;~pr;>~rt~:xt:;-. <y+J;~ .~T~:, -;e.;iR i$.2kfG $i2 :( :*:>$:, ; ~ ~ : ~ . : ; ~ : i ; ~ ~ , t t ~ ~ c , ! k  :,: 

late pajmer~t) by which Qivest. tatgir: ~";c%>if.;: ri3i;- ,$;s[+j z:;. ~4~,i:;qn;~k&t<,~:;+\jj3i; 

timing of the req~tcst, 

firm resportsc dc-ndlirzt.;.""'-' 



pro\.ldc tile CLEC dat-a to the ', i>;iIlnx's~l<>ii, i,!ti3i:r. 

\~:tr-lous CLECs direc~fy for the QPAI) ~23illis 

authonzstion is aiirninistmr~\ cl 

ivith the Q P h P  gvil'i bc at ~ssug ,  Qt.;t..sl nr~::: 17*: *ii;r~r\ . '4 . " %  pil:~.; :,- i r  : ? - - :  *:':7;2' ;T- 

diredly. without the mncsm of tninpetamg.'" 

19. Lare Reporting Fee 

AT&T criticizeci the 

day becaiise i t  di fft-red ii-on1 the 'I't"x;i:s. p!;iaa,-i'' 

S5:C100 per day if no reporis arc 

,. - 
, ? I  result if incomplete rcpol-fs arc iiicdi- '- 

includes payments of E5 

$1,000 per day for I 

titan i 5 days late. 

the Texas app 

filing 

sepafi is laic (or 

:ill Sot A l ' & T  Coi 
propcrsal a!sa clifl'crs mar  



ntitcn- stalcs 3s ~ ~ 1 1 .  AS a result. Qwest \vouId p~iy S70,l!ilO per ri:t>- fc7r I..ltt; F T I ~ I C I -  *\ ;itit!;+ 

llze l'exas plar~.2"J This figure is unreasonable. p:r14ticalasly ,tet~ct. Ots cd ..rlre,tcb- ::,irk .:rl 

it.ilrc~itive to provide reports in a timely manner.: as noted ahox c, fc;cit;ir,>t~ i t f i>F ~F?s* 

licviscd QPAP obligates Q~vest  to pay intcrest at tlsc priii~r n ~ t ~  itr: i;:t,c pir:~rcitt-., . h r ~ i i  

any  late payn.~eiits resulting from the late sepa~i  will be si~i?jcc; :o ~i?ic.l.rc.~f 

21). QL'AP Recovery in Rates 

AT&T argucs that the QPAP should bc an~et~rled tr-r ~ ; i ~ F t \ r f ~  h:,r:zec:tz,- - ,, --i+?t::r:,: :i:diG 

Q i ~ c s t  may not recover payouts under -rhe QPRP by itlcrc:~sirrg rtb r4itc- ' i & b \ ; + ~ i : i t :  

such a ps013ibiti011 is the PI-o~iirrce of -1kderal arid stati: i";t~c r.c.llrrlk~frirrx. ;in4 p1s7>. 2~~2!9 

beyond the purpose of tlie QPAP."" T l ~ r  proposal :\lsa is e~rtirclj tttiiie,.i.-i.ir> i.rvi..ti;--: .: 

would simply restate the FCC's already clearly arriottintec-i pc.rsifir2tr ' '  

4 L For the reasons stated above, the C:ornlnissio~t ~ ( t f ~ u i t l  rr'~tai~rrtb3s:~f t t i : ~ t  tri~; $ 4- i 

approve Qwest's QPAP as Filli~ig witbin thc 12<'f"s x t ~ i ~ c  u2'r*::rsrsti.~i7/4~;it-b% 

Dated this 2 I day of May. 2002. 

li."iln:cr. E triiu; (k ji:lr;k;q:t::ii; 

2-445 hi Slreci. "Y ii+ 
- 

J1.I See i ~ f ,  i\t 84-86, 
20: Scc AT&T C'ornrncms (ATKl.'l' Ex. 8) af 63. 
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BRIEF ON THE PtIB1,ilC" BYFERlT;:S'fY 

May 7 1. XOi!Z 





Q!VESrF COEPPOMTION'S OPENING X2<)P.;'E'- IdizZ 4Rf fa-%* 

BRBEF ON THE PUBLIC IXrd'E1RES3' 

1. ENlfRODUCTION 

Qnzst Corporation ("Qwest") submits this briei' I r r  i ld i i?u~5ir , ikt~  Eiiclt ~s ,ng'ip:tLz~~i.::q ;* 

p~'o~~islc intesLATA service in Sai~tli Dalcota "is cotisistc~lr it-ilf~ ihi* pubirc rtrtifci.6. .;.w: .-?-);-* 

î . b iti-rd nct:cssiiy," as required by 47 I1.S.C. 5 271{tl)(?)[C'), r f ~ c  f x c t i t . r , e S  f ~riia-*:risp:-. 2:.  :% 

Coralmission ("FCC7') (which is the arbiter of the lruhlir irltcre31t ~cs t ' s  s ~ ; ~ - , i r i : r r ~ : $  Ir  i-, *.i,:,i: - X: 

that I11c public i11tcl-est inquiry is not a li-cc-ransilig ol3f)i'rl-iiiitlrtF filt t~,ii-t,e'% ir* - i,t:.it;; +'.!-,:- - '  _ % 

rrtgti1nlor.y cor~cessions they wish Cron~ thc BOC nplzlfcat~t. K;dRcr, !lie i.:nbttrxzs .iiLq. :~?~~;ei,:: :i+ ; 

~ipplication j)ro~~?otcs co~~~peti t ion in thc iorai and Inrig tlist;a~~ric ~ ? l _ ) t " K ~ i > .  *~$tc:c:-- +C: % -  r -  

ircfcqua~u nssur:lnccs that the local ~narket will rcirlain tJpci3 ;tiItx t't~ii-r . .)iltf i!. Pt;itf~c-r 4 1 ; , ~ r t -  ,F ; i,- : 

"unusual circumstances" in the state that \\roilid make E3OI- eilti"? 4.tlftirlx~; 'rt\ tiit: ;\;tl~!':~ u r i  +;,: 

ilotwilhstaiidi~~g a clean bill of c o ~ ~ ~ p l i a r ~ c e  ~%-i th  ~ h c  ca~rrpt.titttc: ~ F t ~ : t . k l i r i  

w .  

I lrrorrgh its testi~nony, Qwest has demonatr-atctZ hy :t ' ' j ~ r t ' f ~ x ~ i m t t ~ ~ r t i ~ ; ~  a r l  cf:,. -1% :c;,-- 

that it I~as saLisfied the p ~ ~ b l i c  intcresl requircmer~t. Qt,.:cst inns a,!.ict.r)iit rtaif: ih~w:: it:\- :\L. - :;?:. . + ;" 

circumstances" in Soutll Dttkota that v+~lsuld ovcrtSta,i-lc t l t tu  i . ! ~ e * t * k b r ~ ' ~  t i t ~ n i ~ - , i i , ; i ; ~  :, . 

inclicn[tion]" that Qwest's nlarkets arc now apcn, 

- L 

c\.itlc~~c.;-." tliai those markcts will stay c?pctn ;tfler ontrx.. trt  ~7 + ! , s k t ~ $ j ;  

1 SC'C Men:ol.andun~ Oi-rinioti ancl O~.clc~., :I 
*!it:4~ft<)?l 2 7 I f y ' t / U ~  c ~ ~ ~ l ~ ~ t ~ l / ~ ~ l i c ~ i ~ i f l i ; , ~  ;Ic1 7-0 F'r~l\~lf!c 
lPci l  20.53 B,j .:IS ( 190.3) ( " I j c l l  / I  ti~7/1tic N y u :  ;ijr 
f i f . .  21100) ("[\Vlc reitcrate that tile IZCJC ilccd 
\~lxich gcncmlly nicillls 'the grcatcr ~vci911t of 
v~liich is ctfSc~.t.d in opposition io it."'!. As t 
impuswl till 3 L30C untlcr scctiotl 271 docs J l Q I  

ri*ctrrcl." l'iriel'of Appcllce, .Ijjr.irrf C'oini~tinricit 



t,ipc of' shoivil~y 111;~t t]le FCIC f1;ls r<clr:jyL:.lii ;ij i t - ;  i~n$zt;8a 

interLAT14 alithol-ity. 

rccord disputi~n~ Qwesl's s h o ~ i r ~ g . '  fl!nqeiri. 

Qwest's affirmative pi~biic interest 

of evicknce (a stady by MXT econ 

that; Qwsst provided d 

Dakota cot~siumsrs. tt3 as1clitiu1-r. 

st~pposed inipossi biti 

plarhn-t~ -- was tshoroughl y ctispr~val 

given ihe availability af resaic %'ts;ifh t.ss F,>:;i$x-i;~ 

5 For ii:s par?. A?'&?" never 
"Verified C'on~~~lcnts" (in 
"comments" as tcsl tn? 
record and  purnlit Qts 

l~caring), A'r,VT is prcciudc 
Commcrris" arc no\ pi3i-1 n f  
hoivever, Qv;cst nntcs ilirrt Qr 

Rcl:mttal ASiicln.r.~t. 



IB. QlVEST'S EWTRY rPi7P-0 TIi3;; ISTEE# .A')'.% ;i*? tMKJlf I 194 W $ 4  %'rs k b 5 b 2  : $ $$ 

CONSHSTEMT M'fTIX 'THE Xrt'R€,f3:' 1 3 1  F ' ? X i " $  #. c c t :a% s % % Z a  "B r- .. a"'.$' 
NECESSITY. 

An applicant for section 27 1 

is currsiste~it wit12 tlie pubIic in.tei-esr 

there are three parts to this rest. Firs?, 

consistent with promoting cijmpcl~t;c>~r in  ;ii,:t B i i ~ i F  ,!rlli i s 5 r : 7 c  

ilnarkcts," giving substantial \5.ci?hr ti> 6 'ri,~gg.ii. ' *, 4 $ - : ; ? ' ~ ? : i ~ i q  

would benefit consu~ners." Scconef,  at^^ )-( '61 1%9.~-1k; 6 % ~  ~3~tgg-~tz1t;iiit ;?SAC r q y l :  jl:ti,r<c? .x 4 ': ;L * t - * - -  

afier a section 271 ztpplicatirrrl rs gr;.t;ei$l=$ 3;: gk:. , ~ - ~ z ! - j . . t ~ ,  ft2-k: 

to be sure the BOC "ivoulct 

esercise not- an open invitaiit.rtl 

ticld that "compIiancc ivi.th t i t t  



compli~i~ice of tllc Bell opcratiny compar~y tr.rrA flat? t-cPijirPt.t::rrcqFi~c, ;I: ::i:.-t. - *  > s t  

271 ." Subsection ( c )  uutlines the gcnercll rcclarrt.cncnix ~ r ~ ~ r ~ n i r : : ~  j>r8:-t,:r-i e r x t  ~ J Z  tr?-;-..:;#,-r + 

ilatcrcoaltection requiremen~s of the  fbwtecu-i~cr:~ ctsnti3cti!tb c c6ae~'b;i:-.-t 

- v sta~tdard, by contrast, is located in section 27 1 lrJj. 'Fi~xis. v,v$itk; t ~ ~ t z  i[i,~;c YXT-~ 3 % ~ ~  : 3 z : ~  :T::F .m 

role i1.i developing the factual recon1 or! \~I.tir:lr ffic !;Of ' rat!$ r~r,&ri i:.: . i lr ' i ' j~- i t"*i-  

assig~~ed tile FCC sulc resporrsibiiit!: for dcfitaing tl~c jtul4ir i t : l ~ ~ ~ : i +  :- rL~i\c! l ,~r=-t ,::q! ~i:-,~$;:rr::;;:-* -: - 

wl-iethcr it  has been satisfied."' 

Qwest addrcsscs the thrcc steps of ihr pithiiu ir!t.,-rc*i t:'~rqkf;r;;! ~ I I  ieietr 

A, Qwest's Application Fs t'onr;iste~-nl 7rll i th P~1~417nP6tf1t Q.~IX%~~)r%ir4tax$ 4% k h i J ~  $13 8 

Locab and Lang DP%isf~n~e 3larkeff In snlrr!~ B~zkat-a, 

1. The Local 5Zarrkcl. 

Qwest-s can~pliance x i t h  tflc tlcmcntth of~tr:: ."2r:t44 < . ~ ~ i ; . ; $ r ~ ~ ) r t z  thT ,:i;t,~i'aij ,; t:: \zii*;i? ;z,;;. :;,: 

is the subject ~ fo t l t e r  parts of this p f i , ~ ~ ' c f i i : ~  !IEvc,i:i>c &bri"kft.( h ' . ~ : ~ a ; . i ~ i i J i ,  , -. ., .!<r~, >:;,- 

ir~dicator ~ h a t  long rlistaitce cntry rs ccsrtsir;ient 



that Qt\-est h.as nie: the cT~ecklisz 

prove that CLECs h3x.e in Erct cq",@r~i iSfe c;iarj;:ei. $2; 

particular level of niarkct pcrrt.rrwitinr>- 

in order to obtain sccrion 2rt .:J~~FcI: .ti %-:fr $rFhtgj.;4qa Y@$ , J -  i l f i j l . [  ,. pp.:%;- I-, -- +. -: 

, , - ,. 

requesting (and rcceivirtg 1 i ~ ~ c ; ~ ~ ~ ! ~ > ~ ~ f ~ ~ : : . $ ~ ~ ~ ; j , .  h.c.:y ct3,rgs.e b;ik @+t:? ~ g i ! j ~ r : . g i 2 : ~ ~ . ~ i ~ i g ,  :gy 33 :!Y'~qygf~l $:!,,ii,i,,!t:cF:.; 

Iocal markets are cl 

CLEC entry in ibis stale. 

EAS interconnection 

16 

Rebuaal";) (Qwcst 
October 2:. ZOl)! 



addi tioriai in tcrconnecl iun :tgrccryicrit. 

virtual c.u]]oeat.jon as of ,clugijs; 

interconnect 134 ti] Qwrzst." l[:l.ri $itis cl;s.;l+z, 

CLECs are clearly rising these. 3nrer.~a2innecli~%~~.j; u;a<# arwki$,ii,r@g3;$ ;~:+$i/~< ::-" 

August 3 1 , 200 1 ,  a total uf t+iZ7ir-S5,74:k 

Qwest in South Dakota.'" 

Moreover? CI,ECs al'r;: using, ~Frjs 

, .  - .k .r, base. The four esti ntatiata r~iethcid*..riit3si~ti &f;4:-P593& ?& $;,*$ .;;. b;j$gif$22F.j;+ <2$i:2i:.t:l.:$ , .." .,." . , , T ;Mz!$r c 4.. '% $, . i %:, " ,:, . .% :. 
,.,, 

share is far larger elan ~ ~ i s f ~ t . f  @+;f ;ii$~glilfia $~i;~~~a$$yia$3~4: i~  ,? ,.!! kk .6:  .:.c,-+i;;;,i;? c'... , ,..c.3-r.. i5~;i6 ..;. ,. 

(estimated 9.O to 12,Ci pcldcer:tl w?.icir S13("';ii. ;;lct;,kiiltt:; ::? ;a:i-aa%aG,;T:.;X:hiiiu- - - *  .:5 

with the FCC:."' Indeed, CI.,F(T jlit:3;t.kc$ si:;~~c~ 

that e:cis tecl in Texas (S.0 $1 ct-c<:nt.p " + ~ ~ - : l e  ak%;:ktiga;e Si;~rpt$~ $8-e-+$+;.,-5a3 



percent of thc pnpuliition of 7"csi~x. 

have acknot~lodgcci in this procec~isrt;. 'II:&~ $ i ; l : z x .  ,16: >;P-, - _ -  : t ~ _ ~ ~  i. {B 02Si.1 B%3J 3 8 a k f  3 %  % 3  k 

BEGINS: XXX Ct'fiNFtDEP;"iZ'I2%II 

by 1110s~ CLECs. aitcl the rrai ~O:TTI!XF Si+r .yG f j-j%'i t i  q*epL:i. 

demonstrate that 170t cxtfy has C.h eft  r>lli"i~c~i t f i r  i j ) : ; , , ~ !  QS,LS.~*;-: -"; *;\rt?iL: 

cornpetition 113s in fact bccil mb~c!  

. / L I S ~  3s the FCC: fi>1167.\vi&lg < ' \ l ~ g ~ c > ~ - . :  3 ~ $ i ; $ 3 t 4  ; 3 ~ ~ 9 1 ~ r ~ 5 r ; z  P]I,~: 1 3:- ~:~~$: ! \c?  -5 I =id 2 - -3 -: 

the BOC lras c-oniplied .crurftr tile cirn~pe;ittt t: r l t ~ ~ k ' f i ~ t ,  $f ~j;.~:.i:(l>~,e.. P F ? $ ~  ltc 3r C F ~ S ~ .  L:L+.(S r-,;' 

long distance 111arket will her~cfit cot~k~r?"!qrl; agttjv i~x5:71:~;t4:;;:;: r: 1 % ' ~  P:' $3 ,:'I ~i 27 ;~,,LI 

market is open to ccrmpctiii~ta rt>nst.;rrrr; urtafa e u v  c, :>fa;p~~::i:rs i. ! - : 4 4  !Irk 
* + 1.7 _.L J $  * -  - k t <  3 + ? \ ,  v x  - 

- e thal it has ci3mplied xvtth tilt. ~t7~11wtifj'i~~ < ~ k i ~ ~ ~ , $ r b ; 4 d ;  $ 3  kx . ' k : $ t i  y : 9 1 : , i $ . " !  4,;" - .i.- :'F,t .* . ' . i r . . : , t , : * :  ai 

additional st?on.lng that i ts particif%;kiiirrr :$.it. &ii!",- tii+:s~;j;~~ i ~ t ~ > f k ' . = :  ~ t ,  :!! ~e ,, f f~~,:-:i tvs :" 

beraefits."'" Thc FCC' take); h i t  a:, grwrs, 

- 8 competition iii t~l t :conl~~~~i~~c;t tE:: i~:~ ;;:d&cii. +,\hi! i;i~h,~tr<:: 4t:; 5 , 'ti;* - -  

Cong~css I~as  atsa 

distance inclrket on 



condition approval solely on ~vhctlicr the api?licnn~ h;rs o p c t ~ t f  iilc ~ll(ti,tf t r i i  t i  =-$r eni : ! I : ~ ~ ; ~ ~ : C - ~  

f i l l  chcclclist compliance, not on \vt~cthcr- compeirns 1,ill'tt ai:~ir,~!i~ t=ikz .i;kv,lfrt,rc~ + , \ 1  1, ; .  

opportunity" in such n~umbers as to make long clrst:lrtc:: tiitrb st%r:i.i:iw:r , I t> :  St?.  1'1. 

-9 C'ire~ait has liltcwise cautioned against misre;~cling section 2 . 1 t r ,  tt>iFtliq~~ t3ft~:r,-t*--~-,irb Ij:itri ,: ;X i l : ~ ; C  

The Conimission lnust be equally carcfttl to offsure , . ft;;,!! /I,( t h !  - 4 i t ~ f y  3 F 1 i  

statute's requirements are 11ot barred from long disancc rr~,irk,cr+ S r i t : ~ n ~  &tit: f..;: 
for statutory conipliance too I~igli ~ ~ x ~ f d  itiflict 1wc7. rt\ritt. *crti,tgc. !i,il-.,k;s , F r r v .  
i t  \vould dari~pen every BOC7s iinccnti~c to cc.topcrnrr c l ta rzh t~  <lt : i i r  it,ir:+ c~:~ti,i$~~z- 
to open its local markets to full compe(ition . . . Sccoi~ct. 5crrirrs the 1; i- r ~ l : ~  ZigyF? 
would siniultar~eously deprive the uttirnatc t>ctlcilcirlri:"; t r f  t!:-c i * Y i f 5  k t  
American consm1iers - of a valr~able sourcc of ~rrice-rctttt<isi, z . L ~ ~ I ~ ~ ~ c P ~ ; T ~ Q ~ .  t r t  11rc 
long distance market." 

In his affidavit, Mr. Teitzel discussed strrrfics by t t l c  Twla:eirmnlitr'icrltior~;. Rcsc,t;~*tr 

Action Center- ("TRAC") and Dr. J e q  W;itismnr-t o f  h4fF t . u r r ~ f f r ~ ~ t r ! i ~  1 1 1 ~  ii--<'(. a fir;xln;ap:, i f id! r b c -  

benefits to consumers post-271 approval arc substitrrtial," 'fhr '!'K,4fL' srtitlt i%ve:ii*t:s.ti,rrc"i t i l , \e  

' I~cw York consumers wifl save up to S2fi.t 111!1Jioll 3 l ~ ~ . t i t t ! y  or1 $clri$ thi;i,~flc$;' It4a-fritrselr- -,rr c ;, ,- 

as a result of BOC entry into the interf,hTA t~irarke'l irl l ; i ~ ~ ~ " r ! , k t ~ : ,  ' F ~ I  F!,retq.irt,ur i i b r i ~ p ~ i ; i i  

consumers' long distance bills ill Ne t -  York ;~IIE[ -CCX,ZT; p~iii:=s~:r;'~r~n 2.:' l j  rL.l::f tt f t t  i.$ .vt,,tik:*, 

~vlicrc section 271 approval liad not yet hccil gritr\tcii, 13cttwil.;y!% , i i 11~1  I 4 *t?-i!?-?~t?i,i 

. - conclutlcd that there is "statistically sigriiticant c~rdcttci; r"itii 15tK' c r ~ \ g ] v  ~:i, ii?{crf $ti3: ,,i: tSr.\i*c 

custon-ncr' to reap ;1 0-pel-cent savings on her. r~ t t t r l th iy  irtreci :2'l %'\ !t i it + a \  tr,,* i. $ ri:i. .sii.i. i ' : 

! i Bid/ ,~ l f / c i~ r / i c  .~/LJII, Y O I A  (7r ( i~~r  71 427. 
1: .:I Ti$ T C'(>I~I .  1,. F'CC', 220 F.3d 007. td2-33 [ iJ.C'. !.;XI-. 

riltcralion in original). 
33 l'eilzcl Direct (Q~vcst Ex. I )  at 42. 



..:< , - ., pcrcent savings i r ~  Texas. rllert: is t.rer; !-c;rFnt; fo {j3i1& ?.t:l;i~>f:~<:a yL: -xir.~:;85- F % , $ i , ~ ~ , x  . :., i 

realize proportional savlngs i i  Qxext nvrc ;tl!tmcd i r ~  t:~ti~p;:c 

Staffs criticism of this study bela\x*.l 

connpetitio~i in the /ocll/ nirlrkci 3s x-cik. E ~ s ) > c ~ ~ c E ~ ~ ~ .  Pl,ii ~ ~ B Y I Y I ~ ,  tZ:i.jr ,b f:p, % -,, x - : l ; s ~ j l c i ? y . . r - L ~ +  i -  -; 

f11e Io~tg distancc market acts as  a cat,d>st Lrr C'Iaf-Q'.; 

markets. 111 particular, IXCs fiiccd xith tilt: pnlspvct vf ir-rt-r~,rsr;i t.t?trriT::r:;+t;* 6); $I_;F- ,L i L * l  ' 

distance customers accele-ratc thcir J O C Z I ~  Ctttt-y p!azts $15. pi bsd frs  ~ i ~ k ~ : :  d"iil..:' i l ~ ; % s \ ; k : < b  : : ? X T ~ ~ ' ~ L * : Z  

b~lnt.iled service packages. ?JEC data fr0n-i Nea- yirri; Rc;tr f $ ? ; %  t>..ut s"-i 1 ; - *  5%:tf ,-:.-:a, 

, - . &  r plans into gear on1 y once it becitrnc cEcnr rilrir 'r'cr-i~att'3 .ici,;a:t i i l t~ , . t =tl;qri:c,\r: tpi-  :t Ll t : f t t  . Y-L:~, 

In the Mews Release anntsnnci~lg the FC"C' repr:ri. c ~ a f t a j t ~ d  $i~)-a: ; i i :  f*-;? , i a i / : i ~ s . s -  ( ie 5" . c . : 5  

CLECs captured 20141 of the r~~arkc t  i t s  the Sixtiis: t.;.Q'*;.t.il. '$+%t-k ; t p -  7 7 i s s - ~ 2  cl! ~ r r x  
1 r state. CLECs reported 2.8 nlilfion lfirws tt.3 Xczsl Y;&, clrgr(:r,*rs~;~[ ti> : r ~ ~ ~ ~ ! ~ ~ w  

lines the p~.ior- year --- a2  i~icrcasc r r l  <kye:T i :t i i ib,r  $r.*'ibr F ~ E Z S  $ f 8 k t f  JEC 1 1 :  t ty.\:~.ipd+i 
Veri~on's long distance app1ic;liitrta ttl Yew 'l.*t..rrkL E.:: i r::\+n;iu;:t- I r-tv::, :,c :'I. ,>a +;!;r-;.i 
2 0 0 0 . ~ ~ ~  

Furtl~em~osc, data recently rclcasctf hy i l~c  ".lc\q ' \-B*YE, ti.;t:. I ' \ i b v E ; c  k." i i.> I -  &'i.*:irr-;:. $7, ir; 

reveal that the number of local cxchat~gc !~ i ' i~ ( ' r  aci'i cd h; i'f i-F *.: 11:11:2 3h4m r7ri'p .i'ibk < f  ??:a * i . l  : - 4  ' ? s. 

- .  
2000 (from 9.8 to 20.0 percent) follo\ving p;ilrr t t t  t':,'ri-ikior' .. . i ; - k + c ~ a + s :  : * * i : c ; < ' r t  . , T r . ~ i :  ; <>t 

the first time since the New Ycrr 

i 6 News Re lease, F't..[lui.c;l C ' n r r i r r ~ r r / i i c ~ ~ r i f i i ~ ~ ~ . ~  ~ ? F J ? ? ? ~ ? ? . s  ~ r , i l i  

{ : i~r~~p~r i r i r j r l ,  Federal Con~lnurlicittions i:or~~ir~j~:;irii~, >Fit:; 2 1. F i O 6  



were dzclicated to  residential ct.lsrorners ( 5 2  pcrccnri r lk ,a :~  $ti %~\:;n!:-y ;-~-Tir ' ,  ?;t, t f  > j r  .r. , r e ;  

In total, Ncw 't'ork consumers will save an esi?rlttltcri $'(JII r : r r i l r : ~ i i  6 l i : : l i i ~ : f ~  -,:" 5 $ ~ * : ~ ;  t j : i : , ~ .  k- :csi.: 

local telephone service."l Similarly i ~ i ~ p r c s s ~ ~ t -  513Ek~Ell',i it;kkrh3 f ~ c t " ~ ~  d ' t ~ . f : ' : , + t ?  t2-g i r  x.&i..> 1% '- - ,  -- c - - :." 

o f  bIay 200 1 , 'T1,EC's have crtptrrrccI I Z'f ,, ~ t '  i i~ t .  r~rxrkcr B ::r't:~~.- 5z;r:i.vi: f ~ J - i , C 3 ~ ~ 1  -;:J &.,, - 

lirics in the 6 ri~ontl~s after the FC'C' grantect SfsRC"5 -<it\*+:% 2-i .~$-.;slar~ .i:rrjr;  _ . , F-i2+r-4-.t3.s * I F "  3 

60% in crlstomer lines since Jrrnt 2fjltit." " Pcsnsrrti~i;: i-)~hc:-,t t,.; I j ~ l r f - ~ ~  :kc :3$<?! 1 f i, t r  ):i:?: 

should 1 ~ v c  a similar effect in  South Dakeia, ct?aht~ng i ' i l ~ ~ t r > t i ~ f ~ i  t r . ~  FBl;?i:i: <*+i;r,i~?d~if it:::;:,. . 

iocal competition. Indeed, VJorldC'orn rccently ianm~oirricccf i ! t , i ~  r f  1 i ~ c t 7 , i t i  FT\::::T~ ol!i(.;;::r~ .x ,',?;- 

UNE platforni-based service i n  coa~j~tt~ctirr;l ivtflr %- Tul ettfZcd ""rhr N e r ~ t t . i b ~ r r f ~ < > ~ ~ r i  ""I ii 43r'kkt z l x  

says that it is going to roll that service uut in 38 s:,t;i~t$s i f i i t 1 t ~ t 7 t ~ f t ~ l ~ i  atzit$ \xr& c4Fc; TL I P ~  +t: : 

states, illcluding South Dakata, by thu end of-this yc;tr." 

The parties opposing Qwcst's stetion 2T t  ;t~pft~lfki$~&? Itini;; ; % ~ t ~ \ ~ t ~ ~ k t l n , E  %ir ,91g*<:'":'i:s?#P r?"l; 

one piece of the evidence discrisstld abcwc: t3r. 1 f ; ~ t i ~ i ~ ~ ~ \ g k ~ : ,  i t :  fhr !xx tz ~ I C ~ ~ F ~ ~ ~  q ,  i ? t  

Marlon Griffing, testifying or1 belral f (3F f f x  :lt3r'fk + I I C ~ ~ I U L %  ~It*tr tlic f t ~ \ i t ~ ~ l t - * t ~  - t ~ ; r  !P 1% ifFil, i~t:ik:;,:;< 

bccar~se it does 1301 accor~~it f01. C V C P ~  j ~ o t ~ f ~ t i a l  ~ r ~ ~ i i i t 7 l i ;  t i f r ~ t  :"(+~:fji4 ;ir'fi'~t tVSw ~ , ; ~ C - S L ~ S ~ F ! ' E : ~ : .  .r;:::Lrl 

- "  . llial-ket post-271 clltry." ft  is ili3por'r;int to ilt3l.e a! ihe ist15~.rl ~ $ 1 ~ 6 ~  ,:t ;;: i t  $11; I t:~f1151" L crtf 5 .   i it^. 

3 s -  

wcre correct. they would ulli~narcly he tvitlio~.ir t;rljXrir~s,atc.r' L f a  it.:i,t~T:i \ t i ? i : ~ ~ b z ! : ; G  : k , , ~ j  ~5~ t ~ ! ~  J L  

..I 
c ,  ,, ;s,,.,- '< % ! * 9 ;- Si~cl 2000 Conrprtrfi~~l r.fnnrll~.\.lrs ' ! r r ~ i ~ , \ r r  (tf /Lot nS i, ~c-h,ii~-,, >.. r b  . + , I -  .* 
York State P~:blic Ser-vtce Con~nlrrsron. Occe~nbcr ? t ZtlitQ, ;r: : lf 

3 1 )  ,See !Vc ws. /;i~tlet~/I C i t ~ r r t r r r ~ r i  ir(lr~oti.'i L?r!n!rrf~>'i~~r! R<"i'c>t-cc!r; 

Federal C 'on~n~~~nica t ions  C'onm~ission. May 2 I .  10f.:ti 

.I I Ill .  a1 C 7 - i : l  3-19 
4' Sec 'l'r. -C'?O/OZ (Cir-tf'fing) at 147-3-33 2 



ill an effort mcrely to identify and quantify tl~c pntclrtlil[ bcncf'ik,.- aittif ft-iih:h i:r.::% t: %.ai:i;i x3:i:i:,x 

consumers if Qwest is granted authori~y to crffcr long C I I S I ~ ~ I C C  XCI-t KC G:FX .;: .-'- c; c'.. 

noted at the start of this sectiul~, nothins in section 3: t or tllc Ft ' t+ 's ~si~i t : : ,  ~:ji~~c*-f*j~~\':: 'x . :is-- ( i s  

sectio~i I-eqltit-es a BOC to make an af i im~at ivc  s l~un-ins  tl;:.ii ris a;ltt: bii!i.~ y i - ~  

. - *  mal-kct will benefit consulners in order. to sr~tisfy i11t pirbtitL iti%;.ri<: ~ r c \ t t ~ f t T \ ~ c ~ i ; -  of * i ~ i l e 3 i :  ,, - 

Indeed, the FCC itsclf pr-est,nie.s that consurncrz tvilt Xfl;~wfir fi-tl:~t it t?flf " 3  yiirrh t ~ f t x  51ft It>=;:: 

clistance market.J7 

Moreover, Dr. Griffing's specific criticisrt~x elf f 3 r -  tI;ttist~-tar?'s sflatIt , ~ i i c t  r : i i ' t i t r ~ J t ~ t i ~ i  ~s ,: 

off-basc. Dr. Griffirlg himself adtriits that "[tjke tfntrstrrz31r :*fttrdy 1% ,i jptwei ;rir+f>. 9k' .  i i ~ I e ~ ~ i - ; f t * ~  

sopl~istic;lled."'.'" Dr. Griffing, however, claims that the stat~iy i s  i l r t t t  el! t~tz.litw 5% 5 t,ut ::~i,i:~ 3tll 

not ackno\trledge that cotisutiiers will ttcnefit in part t>tlc;lii~sc t l x  Rtf(''i. i ~ i i s  s,t$siic~lcif t i 7  : ~p~+ i ;  E:.; 

local market before receiving section 271 apptoi-al." Sa hi?, tt"iri'tIs, "tti [Zi-~f jFt1C; i \ % g i i :  

distance entry affects benefits to cartsur;lcrs diwsn'k tclf tiit:. \\ ktilFdt &!ID? t; t r4ttf t&I  : .ry;i  .I \ t b b r - - r ,  

that it's ctiecklist complia~~ce that affects herrctYra~ to er*i~t;.:ta~crs,"l' F%rit $tic c ~ . ~ r  CAI t i?  3 1  t Zr 

Te,itzel was citing ( I .c . ,  the $ I  6.6 million figurc t"ilcc1 in 4dr k'it"i~~ci'?\ t+gl'-l":tiiit: tt' ,r:i:ii jw= i *.> , . 

exlrapolatecl from Dr. Hausman's concl~tslo~~ ttral ctrutorircrs wr~tdlr4 ~ , e i + i  ' l  ,'ti"c, r t k r  

inferL,ATA hills following a BOC? sentry into thc i ~ ~ t g  ~i i s t~r t~~t '  t r i i~ rk r t  " h,"stizc;t , , , I ) I E ~ ~ : . ~  t \ ~ j *< : i? r t  

17 ,Seo 'I-CI~XCI I)irect (Qwest Ex. 11 at 43 



only ci~i tltc addition oS the BOC as a competitor in thc loiig tlistancc: market, arlcl jicncc t i t 1  fair! 

~ t r n  an cl~cclilist complia~icc, a point that Dr. Griffing conccded outright in llrc i~carirzg: 

Q And whether or not therc was checklist compiial~cc ill tilt locaf rt~arkt.r. 
that ~loulcl have no impact on thc long distance bi~siness, Iacr sc: is thar 
truc'? 

1 Actually, lie concl~~dcd -- 1 would a g e c  \\litti him tEq~at if ~ 0 1 1  i~ l t r{ j r t l t c~~  
anot'hcr competitor into the long distance markct, 111t.1~1: wo~rlil 1.11: bci.rt.tits 
to consumcrs."" 

Finally, Dl-. I-lausman's sluciy was only onc of scveral ~:icct!s of' uvidcttcc k f ~ .  ! i 4 i t t - d  

~ ~ r c j ~ i d c t l  illustrating the poteritial public interest bcnefits of Qwcst's trntry itttrr tJlc toils iitstzir;cc 

~a~askct. E ~ e n  if the Commission were to accept Dr. Gr-il'fing's cliiim th;tt Dr, 1-lnttstai:c~~'s sttrdy i* 

f'ta\~ed, thc FCC statements, the TRAC findings, and the data hum tUlc Ncsk 'I"i>rk C't.rr~tt:~nst;ti~~~ 

discussed above all still demonstrate that BOC entry into tile interri,!\'1'A trtaskrt ~ r . i l l  trb:ui.i 

hencfit consumers. Other public i~ifonnation sources, including a reccnt stucty by tllc t?crtlt:ty 

il~tlcpei~dcnt Consumcr Federation of America ("CFA"), concitr."' 11 ltl~t>t~sh tiic k 'I.:\ e+.wcd it:: 

study in strong opposition to BellSouth's ir~terLATA market clltry in I:taricta, ttlc C'lt";.\;'s i-irit l~t~gs 

;~kuut the benefits bcing crijoyed by Ncw York consumcrs arc a t r i k i ~ ~ g l v  sirnri:~t i i k  ~Fle 

colxclusions clra~vn by tlic ITC, 'TRAC, and Dr. I-fausnlan. 

171 sum; Qwest 11as clcnionstrated that consiitiicrs in Sciutll 1)rtR'oiu tvifi hcriclit k i ~ t ~ i  

Oivcsl's ~1it1-y into tlic long distancc markct. ancl nr> j~arly has suc<~r.nletf i t t  rckiitiil~u ttl;$t 

* i 
. S ( 7 1 *  ( 'onsumcr I ~ c d c r a t ~ o n  of Amcnca.  7'11s C'otr.clrn~c*i. ( i t s f  , I /  f - ' ~ + i - t * r i r r i j r ~ ~  8td;l:':r;riIl i r l  -\,'if t . , i :q I:ii:i;*it -.- 

~ " / ) I I Y ~ ~ I  / ~ ~ ~ / J I Y J  A ' P ~ I / I ~ I I I ~  ~ / ~ ( i t  /I O ~ C J I I  //ICJ / . o c ~ d  P / I O ~ I ( ~  / i / ~ i t * h ( , t  f[? ~ . ~ * ~ / t i ~ ~ ~ ~ f ~ f w ; r  ftk; 2fRlf f a  t t3 ,~1/ , l f * i '  ~ 8 :  

Ittrp: vm. I\ .consll1nert'cd.org/flc~l~it\a~~cc~lnpctltlnn - 200 1 1 O pdf. 



B. Qwesb Has Provided t-jdeqt~ate ,4ssaranccs 'l'lnnr llji I,ori:%i E:'.xcft:~ncc 3li1r&r:s 
WiBI Remain Open to Campetitian ,-lfter Srrtirrn 2711 Appl'itri~L 

1 1  The FCC's public interest analysis also considers uh~rt;c;lt- t l t ~  E R f ) l '  i ~ , t ~  prri.t:drrr 

adcquate assurance that the local exchange market will retilain open ,~tivr [hi. ,tppircerki;l;l 1s 

granted." TThc FCC has consistently notccl that. tvl~ilc it. ltas "nc\-crrr.qtrrrtltlL' ;\ $atkrs,' rta p f c ~ s , : <  .i 

sumncc plan, i f  a BOC cl~ooscs to tIcvclop orlc, rile plirn it.tilt: i'c%tts~iirrii\l " j f ~ f " h r ~ f i h i  

cvidcnce" that the BOC' will conti~luc to rilcet its seirtiot~ 271 ot?iig,zitc>ti~ k ~ n J  ttx+rt if- F+i:;g 

tiistarice entry is consistent with the public interust." :Is d3sr:ttsstct irr ~ T C ; ~ I C , ' Y -  i!.;':d7! t ~ i  i;Fluc~';: 

scparate pcrfonnance assurance plan brief being fitccl sir3rutt;rr1ec?tksiy s a t t r  ~ttxs cnc, C>tc*t i t s t i  

developed a robust plan for South Dakota j t l ~  "QPRPI'I ~113t. zr~\i.irtp ixftxcr eirrrty~, \ ~ ~ k > ' . i c l ~ ~  

rigorous performance measurements, a sorl~ld stilt istical tt \~~R~r!it . ic~g)' ,  ,\itr+ ~EDI'-c 1 ccii\~tk 

payments to CLECs and to the State. 

Moreover, the QP,4P will riot be tile aniy ss;ti'cyrr;~i.f trgi2,i111~t I E i U ~ ~ X i i t i h t ~ i ~ .  T ~ Y =  k~w-i 

significant assurance of fiituse conlpiiancc bcyc+trd (>~vast's f3f,iil $5 e'tkt: Ff {'.,t errrk~,.-~~.i,.;z~:ctr 

authority under section 27 1 (d)(6)." If at  any t i n w  iiftci. tfsr: l;i 'I ' ttppnsr.~.? ,\ 27 2- r t j ~ ~ l ~ ~ i t ~ f t ~ ~ : t ,  t t  

clet~imines that a ROC "has ceased to nlccf any oi'ttlr: ~ t % ~ t t f t t ~ t l ; ~ >  L - ' J C ~ ~ & I I . B : ~ . ~  l i t 1  4itir;it ,rpy:i:i%k,it.' 

scction 27 1 (d)(6) provides the FCC' cnfi,scert~ctxt rcn~ccliex, incli;iiltnk: itr!&rr,-+iRtt!i,~ t r t  ~tt:rf.ti!ic: l, 

suspension or revocation of 371 approval. am1 all c'ilrt.~!i~t!ct i ' r r i t ~ p \ ~ t & $ i !  ~ V T : I T ~  ~ ' i r -  ' t ' h t~ . .  Itt,:f; I... 

a ,  

~J‘Y/ /  / I I / ( / I I I I L '  A'L'LI~ Yr~1.k O/.cf(,/' " 420 L"i \ i th~i t~I i  ! ~ E C  C ' C ~ I T I : ~ ~ !  r ,!:r;; , ' E I c ~ ~ :  ' k ,  \ :',: i i .  1 ' , ,: r t  - : i '.- h ,  z s  

~non:tcjnng and post-cntsy cllfolocmcnt, nc  11;1\o rictcr rrilutrc~f 15f 3! a;i;:It;,tii? . c e i  ? E r  ::i,,i8 ,s i f  - , - 1 .  

to S I I C ~ I  J ~ ~ : C ~ I B I I I S I T ~ S  as a condrt~on of  section 27 1 opprr>?,tl'vl: 3i:c' i I s r s i  : ~ ~ , ; ~ ~  * i * l b  

s i  .See. 47 I ;  S.C'. E 27 1 (t!)(G). Scr r;h~, licll ,41irrn#rc~ ,kc*it' ?'ii-.i. OtnG . * ;:'* ! : t i  



niorc tlian adequatc assurance that Qwest's n~ariiet ~1 i l l  r'lrinrrln txj?ieli_ .~;:gi $ ! i t<  pi-.-rr;-" - .:bf 932 ;"-("':I 

inkrest inquiry has bccn met. 

C. No Intervenor Has Demonstratrd T/t:gt, *f$tttft 3 ,%nj  a64~12\i;~~a:zl 

Ci~clawastaaces" That Would n'lakc I,ortg Distanirt~ f:urr? C'nrafr;>l-? gssi Il?e 
Public Interest. 

The final piece of tlie ptlblic interest inquiry ~ I F S ~ ; ~ Y C : ;  it r E t l i r ~ t ? i t ~ ~ t ~ \ t i t ~ ~ t  ~!ZCTC- S G  2 r w  

z -  T "tmilsual circumstancus" that ~\rould make scctiou ? ? I  npitril~iii tri:ypj3trbi>1;~1ir t h~: Fc ': i t , \% 

stated tllal it "niny review the local imd long distatict: r~.i;\rkt.is'' in s11~tc '-to f i i L ; ~ b : ~  i h ~ ~  .:?+::..: ,r:'~: 

not u~iusual circumsta~ices that would make entry contrar~s i t3 t i i ~  ptliatts ~l t tc r~ ;h~ ~ T C K ~ C ~  1f3.c" 

particular cjrcumstances of [the BOC's] application."'" "ffrc 12CC ,T~\;vi rt:.rrkt. ft . t t~it\t  :i;ir't: b ' t : t ~ a ~ : ~ ; ~ 3 1 1  

. * circumstances" to exist indeed, i t  has never rcjcr:tcd et xcctit-rt~ 2 7 1  :tyrj>ft~?,.ri:r;tfi *>zr  r a a r * ~ f i t .  

intcrcst g rau~~ds  at CJII  where the BOC has satisfied the ~~~~~~~~~~irk;' i,;fruckti?d 

An "~~nusual circitlnstance" is a set or f i ~ c t ~  thnr u t ~ l t l t t  j ; ~ ~ f ~ f > -  rkriyink: ,i ratrsl*'.; 

application not~t~ithsta~lcii/zg that it has colrzplied \v\rittt ttw ~ O t ~ i j ) ~ t i l j i i . ~  i h k s n ' k i t , c . ~  rrrltt :lr~a% t r l f ~ i i  

assurances that i t  will contiiiitc to coniply post-cnlt-y . tlt:~: ks, i t  c1t~[~i11=4etrkh+t:  q t ; k f i ~ l t v j r  b~ ~ h ; ! q i i  

the ROC'S PI-i~iia fiicie case that iriterLATA crslry is j.trsiltir.tE, Fejr i f t i *  ~ ~ c ~ ~ - ~ t ~ k t ~  ~t i\ w!! wtkti,, :$;it: 

for- the wit~iesscs to 111ercly assert that ft prohta~i  t'?ii52s %+kthi'lttt p r . ~ r \  bi;lktt!; , rh lC 1,~7:0 ti,i;l*xt,t! 

proof and tlien demand that Qwest disprove tllc txllegnticrrm,' 

5 .  Sec Bell Atlar~trc Nr~tcr 1 orli (7r .d~-  ?j 433; blctnorantl!:rzi t'jjrtrai~:: ,rr~,! * t:.t:.: : 1" ! , . ., I 

~ ~ l l ~ l l l r l ~ ~  I I I C  , 1 g ~ 1 1  , J I ~ I ~ ~ ~ I I I ( ~  ~ ~ O l ~ l l l ~ l ~ r l ~ c l l ~ l r ~ l l ~ ,  I I I ~ ~  I ~ / ~ / I ?  )2 r ' c r c r y t i ~ j  f417alg; ~ ~ Z G : : X ~ ~  i t v i. ; t n f z  ! , t , f . i ,  , t T  $ .  

( t / / t ~ / ~ l  1 ' i 1 / ~ 1 ~ f ) / 1  f<17i~r]>l'/.\ f' ~ ~ ~ l ( f l i ~ / ? . \ )  ,,fll(/ 1 'C'/./;C/I; (;/17/1{1i fvi'{t\ \ [231 , !: V tl!/iv. !; 6 -, : : t  l z l  1'- -% < z f  !$ G" 

/ti(6ir./-,47:~f bS'p~-vic~.\ 111 A ~ ~ I , Y . s c ~ L ~ / I ~ I . s c ~ ~ . s ~  16 1;CC I<cd SC)X8 233 [:tl{tl t # 1; I L * F J ~ ~  j k  ;*lr,. f z ,  < b.?. 5 i . *  hf; 

F'i~?~~~.i:\-[\-(rr~l(t fJ/.i/er at App. 13 71 7 1 : l/'~~riz(17i R/;uijc 1 ~ 1 ~ 1 t t i I  t ' , lr&t~ l'?pp ! 1 * \ f, v:  s . h r k  L , F J , , ~  : a ><.!, . . J ~  i ;-v 1 ; 
7, 7 1 : trrllS'mrrr1i C;co~;qirr/Lour.r~or~~l Order. at App. I> :' 7 1. 

,Srv L~bcl ty  Consult~ng Group. Puh!~c liltcrest ltrjrtrrt, f r r  if?. tS4;f;: d l ;  CL : - . : - 
L.olpr.~.iitl~~l? '3 C O I ~ ~ / ? / / ~ I / / C ( '  I I ~ I / / I  .$ 271 ~f / / IL '  ~ ~ / ~ ~ f ~ f ~ ~ l ? l ~ ~ i ~ i c ~ i ~ i ~ + ~ i ~  l1.i d * , !  FF:';f,-  ~ : I , L ~ L  *+ ts t$~L  t ~ > ~ ! , I ~ ? ~ ~ I S  a IL6 x :L k r :  

271 \trorkshops ( C k t .  22, 2001) ("i\ilultlstatc F:lcrl~tutor's iPtihIli Zt ikcsr<- t  lit'!l-rr[' I ,  .xu P t ;:,:;~k * : r b -  1: * -  





The FCC has specifically icientificd several fi~ctors that (,'LEil's ii,s\c , t ~ ! t , i ~ r i r . t l  ti".t4: 

en~phatically do rlot count as "unusual circumstances." 'P11e.s~ i11~1tt l . i~ '  t ) illc h i 5 1  j 1 e ~ ~  t.tif:t;:i 

trrla\ acccss lines se~vcd  by CLECs, (2) the concenlratioit of c t rn~pc l~ t i t~~ r  i i l  cir;!;>ci> r % i [ ! & r ! , i ~ ; i i  

urban arcas, (3) rnini111a.l coil-]petition Por rcsidcntinl sor-\,ict., 1\41 rtltlticsr C~crii?~t.~-i%.r%cti 

in\+estmcnt, anti ( 5 )  prices for local cscliangc scruicc ill rnasi~niini  ~ ~ ~ ~ i ~ l l i i . i i t > f ~  k t  c l h  i : ~ ~ i i c l ?  ih:' 

price caps.'H 'Thc FCC has dctclmincct Illat st1c11 factors tin i ~ c r t  rc-cttll 6tm ;& 'kt!) oiil;tt;r~j-f?~!-i of- 

cvll~tnission" on the par1 of the BOC and have no place in thc pt~hlit:: intcrcst t rs t  ". ![ t i ~ c  Hi. i f '  

has complied with the competitive checklist, it should nut bc p ~ n i s h ~ r t  i f  "j i]a::rxtr..: bt:>?li+r'i 1 it-;] 

.+ control, such as individ~~nl compctitivc LEC entry srralcgics, rus~iil t in tt>uk i ' X  ,f':t.' \ + l r G t t r i i i ~ * ~  

trolu~i~es."') 111 particular, tlic FCC has rejected t t~c  stiggcs[iun fl;\;i~l ;t Ion. ic>i;i ~ l f  t~+--rti~ttti+.t 'n 

cor~ipctilior~ ~niglit justify a public-interest denial uT a sccticn 17 i applii.;ttton rlt, 1r:~r ti~%t;l r;kr::. 

appropriate Lo ask those who niake public Interest assertions to drnn~rrx!~xte. t l~c.  ~ r i l ~ + X v i ~ c t .  ti;:: !,k\i ~ ; c ~ ~ . ~ ~ ~ i i t .  t i>  

support their claimed reasons kt-hy the public interest would t l o t  hc .Get$ cd ttt) jfr:iihttl:: I,kttii :*;; .I r,~E.i*vt:t, '' F (, i -~k. , .~  
on StafSVolume VII Rugarcling Section 272. the Public Interest, ancl I r;:cA A,  Ft: fh,, LXt~ttt . :  $1) : j t ~  B::t T: ):*!i #iL: i f i i 4  1 

! I  S Il'E.77' Commirnir(lrior~s. Ir~c. '.s C(~rri,~ii~urrc~ ~ i ~ t l r  ,$ .?71(c6) e[ i'hc'- fiaic.r trrttrr:grul'z.~liiri:; !< 8 t ':sir,, J h ~ t  $.,r 'I!, 

1171-19ST, at 29-30 (Mar 15, 2002) (quotmg the kiuItlstatr y;~eriit;lh~r'b I\rttttrc Ir:friY~i: i- i t:p)t~ ,ti  it^, j ~ ,  i;ji,i 

I'clnditional Statement Rcgarci~ng Public Intcresl atid Track r\, I t t tbn I ) ~ j \ t  irk ( r\rrrnlrt<r: I tltrt\i:% ?rp,,;r;l. $r.* fiv. : 4 
If'l-3'T Chti~nlrrrriccrtrot~.~, Irrc n/l& @\~c.\t Cory~ot.rrrro,v, L l o ~ k t t  Nos. IK~'-FXCJ~). Sf'[ '-:lt%. i i ,  ,it 1 i i,:rnr,:r\, 2 7 ,  I i r O  : p 
("lotvn Rcpnrl") (al'fim~ing the I;acil~iator's analysis of  rilr burdcn nf p ~ r l r ~ ~ i .  Kcport t j i i  t1;c I*littfi: Lrt~ittc~t.. i7tLfliit 
S e r t ~ c e  Comnlission of Utah, In thc i\/tmrfcr. (J/' ilir~ .-l/~l>lic.irtic~~l c > i  (HE I:Si t"'fJKlYjf: i f  ltr: fit: 8 'i .r i ., i 
' ~ J ~ I I ~ I I I . ,  i o r  l o  o t l  1 * i . C i t .  t :  ' 4 f ; ~ i !  

1002), at 6 tcauclud~ng that "partlcs assertll~g that uilusual crlcuttis~nrkcci et,tsi ktt. ,~r t \ ~ -  81:iriicxi l . r t \~r" t  L .  7 .t 

( J d C r  CHI ( i r ~ t ~ p  5 A  ~SSLICS.  /ti tllc8 ,\1(1itc?/. of 111~ ,4/7pi1~i1fri>t1 ttf Q\L~'s! C * e i r ; t r ~ ~ ~ ) f j t k i b  R$ r ~ c t ~ d ~ ~ ~ l r  :2t ,',t-; f # s t f < :  \ c l  -1 &,, 

271 ofi110 I "~J~C>I .~ I~  ~ ~ ~ I ~ ~ C O I ~ I I I I I I I ~ I I ' I I ~ ~ ~ I I ~ F  ,-ICI of /Y5J(j .  jl.jollrrrt~ "r f * tzr / ic ipi ;gi tu:  :ti (; 11:trbti 4; sfr* itg, iti  I ~ T  ' '  ! ': .n 

r/t/tl .-1[~j>t'O1'~11 o/ /I.\ ,St(itcr~icnt qf G u n ~ ~ t n l l ~  ,.l~vrrlnhl~~ f i ~ t ~ t r . r ,  Iltrcket hr* -Otktri-, ri'i-iiik--31ti ( f { t - ' t r u t  i n *  l h r  ' t c i t t x  

;(I, ? O Q l ) ,  at 7 ("Qwrst does not, 111 ~ l i r  opilllon. 11avc the i3tlr11ert (lf fillttlii$ diltj t i tg l /~r t ,~ t l l ; '  ibr ,-;: 6:<L.r*,li'l;!: j ~ i i ( t i i . g ~ :  

~i-nagmable Tlrclr hlnden IS to pro~rlcle the cicnlonstrat~ons toilt~rrerl i y  t h r :  l itcfertbi tir F t ~ l t  ti;, : i!t.i"rf r r i ~ i '  i t )  h t ~ l  

i.iI\j allegations h y  other? 11s to spccrnl p~obli~nic or c l r c~r~~ i t a r t c . e~  t k i t i i t ~  rar~pirr v , r r t , i r r ;  nrr: ~ - t , : - ~ " t l ; ~ ~  11'~'  
rcco~nrncnJatlcln sought by Q\vcsr hcrc.'') 

tnl I'crizoir A~lc~.s.cr~chir.~e~ls Clt~lo- 4i 235; SRC K(i?rrrr.s!ClkktItr~~~~~i C h . d i : ~  qi 2GS: i ' r ~ ~ ~ ~ h i ~ i i i i ~  

126, 



Ill!iKS m thc last tl~rcc ye;trs."' CLECs' complaints that they cannot ~calizc a sul'ficicrlt profit (%rl 

tiivrr .~cr.i~il-cs ;1t8c like\visc inclevant, sil~ce "incumbent LECs arc ~ilot rccluirctl, purstlailt 10 t l~c  

rt.ittrrc-t.nzt:ilIs of '  section 271, to guara~~tcc competitors a certain proljt margin.""-' l:in;t?it. 

*a;;.;i-d~-itc> t t l '  "'ist)latccl i~xtanccs" of service quality glitchcs or nonc~o~~ipliancc clo not aCcccl Ihc 

titt!'i~i" ri i~itr~st 111~1uiry at all."-? 

ii-l~r. 011ty allcgccf "unusual circun~sta~ice" actually in the evide:ntiary record i s  Mr. Slaty's 

,irrxP hit. Sir~iirions's suggestion that Qwest's UNE-platfoni~ price is too I~igli rcl~ttivc to t l ~ c  state- 

"tis\ IFR rikic t r r  p ~ ~ - ~ n i t  CI,EC's to earn a positive margin in the residential ~uarkct."' 'That c l ; \ i ~ ~ ~  rs 

auu :i$c tj-ttc of "ttnt~sual circ~umstnnce" that could overcome tlie strong presumption that Qiscsr's 

;,hcckljsr L:os~~;:~~c~.~Dcc makcs its entry into long distance consistent vvith the  pnhlio intcrcst, A s  

3 % ~  '4 i:ll/cl p0l;ntt7~1 out irl liis rebuttal tcstirnony, nothilig in the 1006 Act reilr~ircs a DOC' tr7 

~1;::rs;tns~r;itt;: t ! \ i i t  cwry rncthod of coinpetitive entry is cq~rally profitable for (:'l,flC's in cvex-y 

cirr:rirtlsltttIce. no matter who they arc serving or where." Congress provided t'i~ree tiifkrcut \t.:iys 

f ~ r r  i~!vtlpc1iir3rs in et~lcr the local market: facilities-based cornpatition, UNE-baser1 con~petition, 

aniE r~.?~;tit. As thc FCC lias held, Congress provided tl~csc thrcc diffcrctll avcniies ~rrcciscly 

is<*,.n,se rl "cin'isioncd competitors entering the market through cliffcrcnt cnlry mcch;\nisn:s 

i 2 I .h r iilro H(j!I ,.ltl(rtltrc i \ i , ~ 1 1 ~  1'rrt.X: 0 r . t l ~ r .  4: 50 ( I I O I ~ I I I ~  t l ~ ; l t  " ~ I ~ C C < I O I , I I "  C ' S [ ~ ~ C ~ \ C ~  OI "~~c~idicil 

, = .  : r i ~ . ~ : t t f i c  11.111 to proLe "rhst the 130C"s policlcs. procctlurcs. or capnb~l~\rcs prtxl t~dc i t  f i i ) t l i  \ , ~ i l i t  j:n; iitc, 

< a  : ; ~ t ~ ; i T ~ ' .  ~~C>ec t i~ in  271 1 

?1 1 .41*i~y I cal ( S t a f f  E x  3 )  at 29-30, Simmons Test. (kltdco 1I.r. 3s)  at 19-20 .  



t r r ~ i k r  dtl'ii-~-cnt circumstalices.""" For this reason, Lhat one ttlodc oll'cnti-y \inlay Ise f ~ s a  ] ~ r t ~ i j ! ~ d ~ k  

ii~lathcr in a giver1 sii~~ation is irrelevant for 111~ purposes of scctior~ 1-1. I~tticcii. r i s  ! a \  

~'r:cctt~ ot-Jtls i ~ p p r o ~ i ~ l g  Verizotl's section 271 appiiczlrion for Vermont, t t ~ c  F(,'C' rcit.c.fcii iiir 

i i r  i;rmtcill tl~.:lt a scctron 27 1 application could bc contrary to thc public in~cl-cst sin.rl.tit ht,<,iri\~: 

J'ht: icx iliE r\i 1-WE-hascd cornpetition, in pal-ticufar. in the rcsiclcr~ti;il rnarkea s i  as s~~~ixt'l~t-~v. . i . i ~ ' i ~  

ji-F-5 

tj'c tlisagcc with corz~menters that low levcls nf t'acililiics-bawd ~~t.sicteritia't 
competition in Vermont indicate that i t  tvouid bc inconsi!stcr~i b t ' i f i ~  ~ I I C  ptihiic' 
1~1fe~cst to gra~it this application. Given an affimiativcc shew irrg thrxt lfrc 
crsmpetitivc checklist has beell satisfied, i o l ~  ccustomcr ii-(:)l~~rt~t's iri UJ,LI' tttlk- 

pci~~ic~dili* mode of enlr:v or in general do not neccssc-urlly r~l~ricrmi~tt: th:tt 
d~rnv i~~g,"  

lCCCECs find it difficult to profitably enter the residcntiai market viiz t k  ITNE pl;ttti>rnl. 

thc .Act pcrn-iits i11cm to use resale under 47 U.S.C. 5 25 I (c)( - I ) ,  t ~ h i c h  gtirrrar~tccs t71.1:l('s ,r 

posifivc n~alg in in the n~arkct: resale allows CLECs to purchase the itcry sanri. ivi~olesa!c sc.r\-izc 

ii3 n-auld receive with a UWE platfonn but at a 15% avoided cost discti~tri! h-orrt lh,: r t t i t i f  

prrct:, r?o iJ?aitCT how low those retail rates may be set."" hi tflc I%r-iznrrr f'itr!ttc?ti! I f r - ~ c - J ' ,  ti\r: Ft'l ' 

i!k'Es arc priced fron~ tlic "bottorn up," illat is bcgilming with BC)I:z"s t:c~..;ts pitis 
:r reasoliahle profit, whereas resale is priced from the "top tlr-ru~~," fhaf t s ,  
11t.ginning wit11 a BOC's retail rate a11c1 declucting aijoirlcd costs, Mirci~ iiii'fcrttlg 
prir c str~~clures arc evidence that Congress CIY visioncti corupc tiirrrs entcr iitg tllc 

~lraket  through di.fferent entry mechanisms undcr diffcrcti~ circt~n\stiinccs. Scrc.ll i t  

/ti. " id (e i~ly~has~s  added). I n  the I,'i~~-rzon J ~ L ~ I . I ? I ~ I I I  ( I r . [ ic* f ,  1 1 1 ~  I;('(' ~ ~ ~ ~ c ' ~ l ' i c ; \ i l ~  ri'icc tr'tl .\ f A ! .. .at l i t  
!I,, i;,ii.'t,rn-\ idl;l1rn that Vcnznn's sectrnn 271 application \+as ncrt  11, tile ptihll~'  ~ t l t u t t ' h t  frt'citi\-t- ~rt ' t .rtrc\tr '~ I \ i  
ip1.~&~r.nt ~ T I C C ~ ~  fillding tllilt "11 IS appl.opnate to con side^ the cfrect of" rcsatc on t$ hctllcr a prri'r: \ij\ir.cs~' X-trcl .. 
%:'LJLI~S '-GI? .Act colttcinplatcs the esrstcilce of subsidocd local ~'; l ics  111 h~g\ .r-ot \~t  archa\ anti rttff j t i ' iy~*c rtlt'fi j ' r , ~ : ' l t f : ~ \  

~tt,~: .;q:~c[:;~.=rs thmugh the a~ailohllrty of rcsrtlc." Iri 91 69. 



$:\lr??c'rrorr C I I S ~ ( ~ L ~ . Y  1/1i1f I . ~ S ~ I ~ C  / ? I . O I ~ I L ~ ~ . S  ( I  pt-qfil I I I C I I - ~ I I I  L S ~ C I T C ,  as IS lllc CiiStl iiGycc;, 

f i ~ c *  c i l : ; ~  of tndtviciual cleiac~~ts cxcecd the retail rare."' 

* '  
\ t i h ~ . z l ? i > .  iirc FC'(' just repeated this interpretation in the h'cliLYc)~rtl~ / ; e u r ~ ~ i r ~ ~ t c t r ~ r . z ~ ~ i ~ ~ ~ i  O i - i f F ~ t . .  

is% .,. * a .  r l + t q  y s ~ ~ ~ c v c i t ~ r ~ ~ .  Mr. Simmons has acknowledged that a resold linc is cssentinlly thc s a w  its a 

-%,!? pJ,til;~rnt. .l!ist lvith a different statutory pricing sclicn~c: 

t 1l:c'E-f' is - - - -  with C)west's permission to describe it fi(,m~ nly stalidpoi~~t, ;I 

;m=si;i')ltl P ~ C J C I U C ~  i s  a retail priceminus the avoided cost. A UNE-P is built cxactly 
h3~k~\.i1rds. It stalls with all thc elenicnts from cost fC1ctors up totnlir~g "13 the total 
~mtiittnt b u ~  if behaves awfi~l lot like a resold product." 

i iru,, rcs;~l!e uridcr section 35 i (c){4), with its separate statutory pricing schemc ii~it l  its 

t '~~tl-~n~tssron.~u:rrnntccd 15% potential margin, is the answer to any CLEC {ha[ docs tlot hcl ic~c 

?kit :;isur!cratrai i-aics ill South Dakota are high enough to penmit it tlo earn a profit using 3 1 

;3iaif4?~~1\ ir;cltrding Midco counsel's hypothetical (and very imwise) CL,EC' \l:ho '-isrl'i 

r i- i 
L,  -L I  

ilr,i;-fi:~ft-d - irk pru\.iding ally service other than basic, unadonied local calling. No n3atrcr \irlrcre 

zitc rc:.:jtil price 13f the I FR is set, a CLEC using resale .tvould always pay a ~vholcsalc cosl :l\:ti i s  

jlnrcovcr, the \vittiesses' single-minded focus on UNE-based enti-y is also willii~lly bliillf 

113%' ?i:r-tii!ics o f  uonlpelitioli in the Soutli Dakota rcside17tial markct. 1t is easy to tiirdersraltrl 

s k i : >  Xi!. Sliicy illid Mr. Sirnmons attempt to get this Cornrnission to look at i.ENE-huscd 

~d~lir~pr:rirEot~ nlunc: thcre is so IIILIC~I residential competition in Soxlth Rnkota ~1si11g I;lciliticS- 

ta.r:ir:il i l l f i t  rc.z;alc-basetl stratc~ies that the witnesses' c l a i ~ i ~  that competition is impossihlc il l  rl~t* 

~ ~ ' h i t E ~ ) l l i ; l l  t~l:~rlict is not cretfiblc. Faciliiics and  resalc-hascri CI,ECs arc 11ow ac,ti\cly scrx~i~;: 



k i < < : r t L  .+ti: r r t i n t i l t ~ t c l :  af  Sou~li ISaliuta rcsidcntial local exchange customers; as noted abo3;e. just 

; % a c  as%:,;:$r biilhil;;i i'l EC'i;, F;iherCorn and Midco, have acknowleciged in this proceeding that 

# t + i t f  G ~ ~ i g n ; r i !  ;tt~ltc\st /CONFIII3EPdTBAI. DATA IBIEGBNS: XXXX CONFIDEN'ITIAL, 

$3 k f 4 P.%E)S] rcsittcrxtial; acccss iincs sia tllcse mcans, and the total n~zmber for all CLECs is 

1~r:dacr f hi; suggestion ahat i t  IS  iml~ossiblc to scmc residential customers ill  Snutii 

fi;,&,,-~%,r -Aif~tptj ,  \X!CDUS(: WE-bascd strategies yield less than desired profits bears no connection 

$1; a t ?  * j : t c ~ ~ i ,  t l~c  \vitlicss~s' cont~~itioti that i t  is i~~yoss ib le  for CLECs to earn positi\,c 

i:i-r~iJfr\s tk-+~t~g 124f  j)l:itfo1711s to scrvc residential customers is tlloroughly disproved by tkc 

r J  r 1 ix ~\~~II \A* ,"ss~s '  si~ggestion that the UNE platfonn is "upside-down" in the residential 

.i:~~r3.,1;: 4kkk?lC>x I9ut11 fhc fnct that they ignore the revenues (or savings) that the CLEC would 

: iY::~itr i \ i t h ~ t a t i i  the I I%, charge for hasic local service, such as switched access charges; vertical 

fv6.11:b1~h. i ' i t : ~  t i ~ ; ; l l l ~ i d l  lr) or call waiting), ii~cremcntal toll, and the subscriber line charge. No 

j?;i:li~!'r$ F P ~ : ~ ~ S ! ~ ~ . ( ? ? ; ~ ~ L + I : S ~ ~ ~ I  ~onsiderir~g whether to enter the local niarket would ever ignoi-e these 

j * T i ~ L i i r t - t i  p o t ~ a " t " t : s  01' SCVCIILIC. In a rccent section 271 order, the FCC ~ ~ i a d e  clear that such 

: ; ~ l - t ~ x i  ir*%r=nttcc; ;111d ~ i i ~ i l l g ~  uiu.~f be inclildc~i in the comparison: 

h f k i a:~iid IVorlitC~o~?-i also hi1 to present other cviderice that would be relevant 
L:; ,a ftc.;iriei~tri~l-(~illy price sclucezc analysis, such as the incrcmcntal toll revenues 
?!?a\ :t,tllil~1 IIC gcncri~tcd by ~ ~ i ~ i ~ i i i ~ g  tile local, intrastate. rind interstate toll 
i::iF,rr\i"h tli ctciitr~~lcrs thaf ctirrc~~tly nsc other can-iers for tl-rcsc sc~vices. - t 

I,.I..C'.'s Responses to Q\vcst Co~poration's 13utn Rcq~tcsts for I31i1ck klills 
IL'I.(-'UIII'S [1)ata I ~ C C ~ L I C S \  RCSPOIIS~"~:  Mirlcontinent's Rcsponsc to Qwest's D L I I ~  

t 1:s. 4 j nl 1-2 ("Midco I h t a  liequest Kcsponsc"). 



Ti-.= . 7 = 5 vii-_-:':x I T ?  i 3 % r h i  i;s~v .-pjitf.ti s~ j~ i i l~ : je"  ~1rl;llysis also rnust consitler the "espected net access 

z = 21- 2 5 r  ?b$kkf: t g  - ,ig;- 'h \ .!llrl, &la-, l'eitfef tlclnonstrated that ir CLEC using thc UNE platform to 

= * - . T.- 'r* 5 1 s  -1;'i: ~ . ~ ~ ~ - ~ ~ ~ l  t i ~ ? d ~ t t t i ; ~ f  i:tntitcrmcr in Sioux I.";ills, South Dakota must pay $22.1 6 for a 

I - -  
'"I E-: e ' ? i r r i ~ ~  li:tif" :I?, -it!$. Siii~~~iu~li i  C C I I I C L I ~ C C I  ~luring the livc hearing,'" includes everythi~ig a 

f .1 %.i! 9 , p , r . d ~ -  :I: r \ Y i * : l t k  b~ Hill i ' ~ ? t n ~ ~ l ~ ~ ~ ' t e t l t  of local services and vcrtica! fcatures7' He also 

$"--ar k f  +irs r 't !-is FZ; lilt-gcting tho satnc  customer.^ as Qwest, it has the potential 

Q = i : B - i =  . ; : t r t  ::c i ,lt:ti 3 h;., 5t  ~>ircte~:rrt* orr ~ I V G I ' Q ~ C  from cach custo~~ier:'" 

2%-;r: irlrr.;iz;r;iie swiichccl access 
Uc I . % - . -,*-------.,--- - $4.44 / 

9 r 2 n%tter&t;itri ss~llshcd iicccss 
a < - , -..- ----------.--- 

sn:;t fikr u I,] Nl< plat for111 fi.0111 thcir potclntial rcvcnuc yields a pote~itial 

:lctu;ll m:~sgins, of COLITSC, will depend on honl a CLEC chooscs tcr 

'.$ ,,::. ! 3 11,&13!4 I :.iiE, Alir~lbitc I I I ICLL'S~  Sunlmary, David 'Tcitzcl, Apr~ l  22, 2002 (Qwcsr Ex. 6) at 7. 

rc\fclruc op1,ortunitit.s horn all o f  the differcrlt services 
-.- is no difkscnt rrom what Q\vcst is asked to 

lately $26. <SL,C 'I'I.. 4/22/02 (Tzitxel) i ~ t  145:lS- 
cosIs; Q\vest gelleratt\s (he positive net margins by 

cvcnue, I ?  n ClI..EC: chooses not to provide tl~csc 
always has the option of providing basic local 

the potelltial fbr a positive n~arg in .  



:t":<h 3 : -  w y r  r~ t7r ;t:ijl rt'ltat ctts((i1ners the CLEC targets. CLECs can generate t~luch 11iglat.r- 

* X  b 5 : :G-~% I* ia 1 fir t :YE: pl;iif;)1-111, hr example, by targeting those custoniers rnosl lil;cl>i ttr) 

:i-."=i*$*-i rTI\-r i"C ~ F L I I  I I I ~ I ~ ~ ) ~ [ c  a~lditional vertical features. By ~4 a y  of ili~istr.ation, Mr. 'Peit;lsl 

;,+ $::;t;, r i  F,W I I I  111s i.chut-tal a fliclavit that Q\vest o ffcrs customers a package (callcd 

' "~ i - -2~"~ ' t : I ' j t r~ : t r ' "~  r~~itlen*cia1 access line plus over 20 vertical features for S32.95 pcr 

1 t !lit: P~,~~-IL"C gencratcs $48'49 in mor~thly rcvcnuc for Qivest." CLECs can of'fer a 

i c t l : ~ ? t , r $  !~.ic'.kqc ; ~ l t f i  i23117 similar revenues via the UNE platfornx tvithout paying a sit~sle 

*rr%tf:lrt~tb~iI nht~ic; i l i~ tc  is ncj i ~ ~ ~ r e t ~ i e n t a l  UNE-platfiom~ charge for additional feature:;." Mrli1le 

f,it%<trt ;i~'kith~~vl's"~lgcs that t11cre was sonlc confusion on this point at tlie hearing (largely because 

~i \ri,.ts s t i ~ t  clt:,ir' ti111t thc rwe, coliu~nns in Qwest Exhibit 6 represented a CL-EC's cosls and 

.g, , I-i~i%zfr+tl , ru-1 c~rries aricf did ~zat col~lparc CLECs' and Qwest's costs], Qwest believes that this 

r j ~ i 4 1  :~it:,'tjti#l~-ly dut?tt)i1~frft@5 that C,'LECs are ablc to profitably enter the sesidcntial lnarkot via 

l !it: ~ttriy t,tlicr. C Y ~ ~ C I ~ C L '  in tile rccord regarding the supposecl "price scluecze" was ~ h c  

: Y t i ~  r ~ ~ ~ 1 t 1 ~ ' r f s n n  that Mr, Sirnn~ons y~resented.'~ According to his chart, kficlco's costs Ibr n 

f I,iXT'-p'ta~kfnn h e  arc $26.50, cvliile its revenues arc ollly $23.95, causing tile sen-ice 

I T  t f : ~  ' ' l t ~ i t l ~ ~ ~  \Z ;i~cs,''~' Bul this chart is cvoefully incomplete. First, Mr. Sirnmc?tis conceded 

tl~iri::;; t ; L ~ : ~ : ~ ~ < S ; \ ~ ~ I I ~ ; I ~ ~ L ? I ~  illat h4idco charges the salnc subscriber Iinc chargc that Qcx-cst ciocs: 

-- 

:tib+ I c i t ~ t  jte\3ti1t;ul ( ( J ~ v c s ~  I ~ s .  2 )  al 35. 
. ' 

t:: , ,t.j !~ltrl;i~~'~f I'r. 4i22/02 (Teitrcl) at  54: 10-1 7. 

t.2 3Xiil;o i imct~ lc t ,  this 35 well. See 1'1.. 4130/07 (Sinrmons) a t  35: 1 1 - 1  S 

'-:C a3 tii;rinitrltttit ~ ' C J I ~ ~ D ~ ~ ~ ~ I L C ~ ~ I C I I ~ S  ?'cstimony, Summary (Miclco 1:s. 39). 

I r z,. 



PIJBLIC "SION 

".; c lt s 5E> $31,  I't:liirct cuplainccl i~ntf Dr. Griffing (311 behalf of the Staff a~seed,'" thc subscriber 

4rr:r s:i-a:xrp:~~ eib rt'vc'itit~ to n local exchange ci~n-icr; i t  is not passed along to the l'cdcral 

341~5. jjiT:!T:i:i:i ;I ias nr uo~~lrihiition to tlic federal universal seivice filnd. That re\rcnuc, n.hich 

b t g ~ i ~ t ~ i t ) n ~ ~ -  ( f ~ t l  i ~ u f  i ~ i c l t i d ~  i11 his comparison, would by itselSbriilg Midco's revcnues fintii a 

1 - % + S  :~l~tTiicrnl ;rf>trvw its costs, a point that Mr. S in t~ t~ons  conceded outright: 

4 > I3ele.s ~Elnt inchrite the $5.48 subsct-ibcr line revenues we were discussingi? 

%,b S4t iFtr,c IT~+I.C to ;ttitl $5.48 to this column, for example, iL would conte otrt 
poa!ittc in YOLK exl~ikit, just simply on tlic basis of - 

-4 C9n !hc UNE-I' coliin~n? 

t.J Ycx, 

:"i YCS, ti S V ~ ~ L I I L ~ , ~ ~  

3rrc;S~rlif. Sf r, Sin~r-rtons also conceded that his comparison did not include any revonucs 

iii>il~ 5 c r ~ i ~ a i  icir!\rri rc\ crlucs such as call waiting or caller ID: 

v , . . !'In you charge for vertical features, for custom callirig features? 
- .  

. , , I hc package that we offer may be four choice features for an 
i\rltiitioniil 4.95. 

t,) i3Ai1y. ;2nrl do these figurcs that you provided us 011 Exhibit 39 slio\~.~ ~HI_Y 

rt+\ CIIL~~:. fi9r x'ertical features'? 

-4 It c,Inu:; rrot ."' 

' - ~ g i t t t r t i ~ r i ~  ,its\; at:ktlo\vIcclgcd that the revenue that Midco gcncratcs from thcsc :~iiditinnal 

r, .;lhtris i'i,;rtitftts 1s er,tr>p;lrablc to Qwcst's: 

'.. i i -1 :ti TI,? t Sllnnittns) at 34: 13-  IS. 

5- , .ktu!ii I )J~,\ \~, I  C'hcckl~rt Itcms~l'ubl~c Interrsl Sumn~al-y (Stal'fI:\. 4 )  21  I0 

l : 4 "ilj,iJ.? ~ > ~ t l l f ~ ~ ~ ~ ~ l S )  zt .?9.17-25 

;<,! ,:: 2, 2 i, 



f ?  , j'l,'j(llr say y o ~ i  provide a package of features at 4.95. Ms. Tcitzel 
i~ tk l tc , i fc~ that est on avcragc provides features to c~istomess at 4.65 
i1<ctiiltl ttti~sc bu c.c7ltiparablc numbel-s, in your estimatiol~? 

\ \' -,. 
c C:*, 

iitiftcr; Cr!'rls ;rcf%lruclrrnl [i-C.hS to $4.95 in  features revcnuc ~vould drive t17c residential LINE- 

S':,:BSI::?R ";ii~~l,jii~ cv, CIX fi~rthcf intrr positive tcn-itory. 

t triirltit .  11 1; 11i.ri :it 311 clcar from Mr. Sirnmons' cllart wlietlics he has included all of thc 

:L si=.l , . o  s $ i h t i ~ ~ ; g ~  l i t i i  i c v ~ t ~ ~ i t ' s  nttribi~table to the local custonie~-. Mr. Sinimons ackno\vleclged 

drii4it;;zt tiw I~c~aii'lg tllnt "lrv~g tlistancc ctlargcs arc not flat ratcd" and that "[slome ci~storncrs u7ill 

F S T ~  ~ t ~ r i i - I i  t r l ~ y r ~ :  i ; i~~g ~listai~cc.'""' Mr. Sirnmons testified that Midco charges 7.9 cents per ti~inutt. 

' ; q i  fzito?: dt\ irt l~*~,' ' '  i i ~ i ~ l  i t  is nctt clcar- whether this amount is reflected in the "bi!ling" rcvenue 

rr.*s5-4 tn bfixrct~ l-shihil 30. Gi\~en that Fibercorn's witness Kyle White ackiiowledgcd tliat a 

' i  J t "s x.tr:~rgit:r; ort toll scr.\iices are  ell in excess of 50 percent," 'Mr. Sinimor?~' possil-ric 

h.iirliiri: t5lt accozt~st h r  rliis r-~.\~cnuc in his comparison is very significant. It is certrtirily possibio 

15i,,k: ~j i i *  t r > i c ~ t t j ~  k~'!~dco gc~lerittcs from its long distalice service would ~nake a UNE-pl~~tforni 

I , * i , r  1 8 %  P I Q ~  ct t"it ! ~ W T C  pmfital~lc. 

ili 3rl i1~1,  ()i\'cst 11;:s ctcmonstratcrl tliat tlic parties' allegations of a UNE-:)latfonii "pricc 

it;ila'i-i;t.' ric\ II~ZI \I;\\  c ;illy 111crit. C1,ECs arc ablc to gcneratc a profit i1-r the residential ninrket \.ia 

!t?r '  T '4 1rf;ilfisritl ; ~ t l i l ,  CVCII i f  they were not, they would still be able to cnttir the markct ancl 

t I 0 1  i r c s l c  Tlic parties have not cstablishect that thcre art: "~inul;unI 

:rcri:zlilz,:!iixr:&*' 111;11 ~i n\lI<l jtistify tlcnying Qwcst's section 27 1 aplllicatioi~ for- S ~ t ~ t l i  Dakota. 
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0 . . . [ l ' l o ~ ~  say you provicte a packago of Scaturcs a1 4.05. Mr. -iTcr[/cI 
in~licatcs tliat Qwest on iivcl-age 121-ovidcs Scaturcs to custornc~-s s! 4 0 5  
Would those be co~npar;ible num\lers, in your- estimation? 

f't \:cs.~" 

tizelirtling this adtiiiio~lal $4.05 to $4.95 in features revenue \vo~~ld  d1- i~~~:  thc rcsiclcntiiii F Sf:- 

p ln rk t s~~ l  111argi11 cvcii l i ~ r t h c ~ .  into positive territory. 

I:iniai1+y, i t  is not at all clear f7om MI-. Simmons' cllart wlictlier hc 119s ~ncltlttcci alf z t j  i j i c  

?rblrg tlis[:tncc loll r e v c ~ ~ i ~ c s  attributable to the local custonler. Mr. Simmons a c k ~ ~ c ~ ~ l c i j g c t - i  

duriik3 t l ~ c  Ilcal-ii~g that "long distalice charges are not flat rated" and that "[sjornc cllsrl)ltlcr:r \\ i t l  

P:1>. ~!rtrcfr i110r.c;. lorlg distance."'"' Mr. Simmons testified that Midco chsl-gcs 7.0 ccilts per. t:iiriit!o 

5 %  h a g  ilisla~icc.'" allti il is 11ot clear n~hether this amoiint is rcilcctcd in  tllc "hiiling" rcx csliic 

iii!r:d in Xlidco Exhibit 3'9. Given that FiberConi's witness Kylc JVhiic :~cli~lnn.icdg~l t11;i: ;I 

('i.l{~''s nxlrpins on toll scrvices arc well in excess of 50 percent."' Mr. Siinr~~nns' p o ~ s ~ i ~ l t , ~  

! ; i t i t i iC  11, iiccoljni for this rc\rcnue in liis cornpal-ison is very significant. I t  is ccrtililii! poss!ldr 

til;it the i.ci.aniic Midco gencl-atcs from its long distance service would rllalic a UXk;-pla~fc>~-~~i 

In sitrn. Q\\lcst has demonstrated tliat the parties' allegations of a l iNEplo~Soi-nl  'Api~ri.  

.. 
:;i;llrr.crc ~cto not I I ~ I V ~  iilly merit. CLECs arc able to generate a profit in the rcsicicr~tistl ni;irki.t a i,t 

i h r J  I ' M l t  ~~iatli ,r~?i and, even i f  they were not, they \voiild still bc able to cntcr tizc n~arker ;in(i 

c-;~irnt ;I j ! t ~ i i ~ i ~ \ f ~ ~ t l  profit via resale. The parties have not cstahlished tha[ rhcrc arc "un:ts~l;ri 

i i i r , t i ~ i ~ ~ ; t ; i ~ i ~ t S "  tll;\t \ifoltlJ justify denying Qwest's section 17 I appliciirion Ior S.outli IJrikotii. 



. Q'ONB:L,USICON 

Far nil thc foresoing reasons, Qwcst respectfiilly asks tile Cctn~ntissic~n to fitlct t f r ~ t i  

Q t t ~ s t ' s  application to provide intr:rLATA serviccs in Soi~tli Dakc3ttl is  "consistent tvirl l I l i ~  

publit: i~~tcrcst, t"o~~venience, and neccssity," within the meaning of 47 Lj.S.Cf. $ 27 1 (~ i l i i ~ tC1)  ;kt%il 

rhc ETC unicrs interpreting that section. 

Dated this 2 1 st clay of' May, 2002 

RESPECTFULLY SLIBMLTTED. 

J61athan J. Frankel 
Wilmcr, Cutler & Pickerir~g 
2445 M Street, N.W. 
Washirigton, DC 20037-1 420 
(202) 663-61 13 

John Munn 
1 SO1 California Street, Suite 4900 
Denver, CO SO202 
(303) 672-5823 
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BEFORE THE 
PUBLIC UTIEIITL(ES Cf)Mb%t SS116PN 

STATE OF SOUTH DAKRT.4 

]Em 'THE MATTER 08; THE ANALYSIS INTO ) 
y w e s ~  CORPORATIION~S COMPLIANCE 1 D C ~ C K E ' ~  TC- o t - t 63 
'B'BJBTH SECr'iTIOPd 279 (C)- OF THE ) 
'l'EEEC6PMMUNIICATIONS ACT OF 1996 

()%WEST CORPORATION'S OPENING POST- HilEAKtia'G BRIEF Oh 
PEWFORkIANCE 

(PlIDs, Actual Performarace and Data Rsounciiintion) 

Section 271 requires Qwesr to open its ~narkcfs to cotr;ltt.titron twrctr~. r t w  1.i ' C '  \.,tit 

ripprovea Bell Operating Con~pany's application for i~~tcrLA-r.4 rciicf. t'r$nercss ri.tcrtt 1 ficti 

14. il~f'krcnt elernents that BOC's such as Qtvest must malcc at.:iilirbtc t c t  ( ' t  ,t:C's i lz.t~~rt+ ~ i ~ c  

I rnarkcts would be considered open. To establish that i t  is :~dcyita!cly prt~vitf~tlg c;icIi i x t ' t l \ r l  

14 itcrax on the checltlist, Qwest must de~nonstl-ate that: 

I t  has a concrete and specific legal obligation to fi~nller the [rhccklthtj 1:onrr 
ilpon request . . . and that i t  is currently fiirnishing or i s  rc:tdy i t ?  f i l r r t ~ h t t  t i tc 

checklist item in the quantities that compctilors rnay rc.;i~uilably riciti:tfiri x r ~ i  
:tt an acceptable level of quality.' 

Qwest presented several w~tnesses regnrdirlg Setlt1.i I ttltci-cttrlracrittl~) 

rtgrscmcnts and its Statement of Generally A\milablc Tcrr~ls [SCi.ii"l"l trt cslhthli';h !tic f ir*,$ 



aspect of the FCC's test - the legal reclu~remctlt. 3-0 c ~ r z b i i 4  i j i c  FL+:;=:~-JY-CP*~ 

providing each item on the checklist at an acct.ptat!fe letel q ~ f  i > : i ; r l ; t ~  (,:l,t ;,t ~g~..~~l:,,-,i ,::% 

. a  - its conilllercial perfomlance data and the ROC' 0 S S  tr2si. 111: Fi-C !I.Y. , I?L~J%% ;:$:L! ? ; ~ + t  % -  

BOC's "perfor~liance towards co~i~peting carriers in  ;In actlt31 i ~ i ~ ~ ~ r l ~ i ~ r i i ~ t i  Ct;i FTi'LIiiI3t-t;i : . 5'; 

best evidcnce of nondiscriminatory access to OSS and crfllrr ~ret~vttrk ~ l i : f t - ~ ~ . ~ i k  

T ~ L I S ,  co~ililiercial performance data is tilt. zxaosk irnpt>rr,rt~r e.i'rticrrts:; ;lr,i; f,~.'r.~;;,t 7.r 

providing each aspect of the checklist to C'LECs in Soaglr ~; l f i ;~ ) t ; i  ;t: .tab .gt:g,'i~tdplns i::% ;1 .,:' 

quality. When commel-cia1 voluiiics are !ow in l i i ~ u t l ~  Ll;&,~>t;t, iltnc i - i i ? f ~ 8 r t ? > ~ i h ' i %  i;li$; h5ii~k E * '  

either regional perfonmance results. the ROC CSSS test. or birth 111% i j ~ t c t ~ : ; i o ~  ~vk~fil=lr fJtt ; ..$ 

satisfies the checklist item. 

Qwest demoi~strated th rou~h  both South D:rkst:i s p - c i f i ~  ; J F T ' ~ ~  f~s"t~tj.t$ $ 1 ~ ? 5 k ~ l i i , i j r j r :  

data that Qwest is providing interconr~ccrioir, 'I..FNEs, re3itic ;trtci ;i:cltFzcr >citD:(:. ~ l t . 1  t:ir; 

cliecklist to CLECs at an exceptiona!ly high tcvci c i i '  rj(t,liif:'c Yitc t ' ia:~~:r$:'ist~r:~ - I \ t l i l f ;$  

formally find that Qwest nieets each aspect sf ttlc e' i~c~*t i \ isk srrfyccs rt7 iai;.c<i...i$t:i p,r .ksist. X I ;  

the ROC OSS test. 

Over the past several years, t l i ~  FC'C 113s cronted a \\t.LE ttc~!i i~;(I i i i :cl . i  ot' :,.nr i r * r i i  ; i  

evaluates performance data in Scctjon 271 alrplic.;r;~t~rix i 1 i ~!1.~; '~ ,  ~ ; i - " ~ ~ , z a ~ l t t i ,  

emphasis on PIDs negotiatecl through an (,per1 proccsk...t.;+ - . i i~ l i  11s SCC~'!FTTC;'L! 3;: tfi1: i t i  1." f b.: 

FCC concluded that when "[performancL.j standur-cii:; ;irc t t ~ t ~ t l i \ l : : i 9  t t t~iua~: i i  {p:~i p f ~ ~ + - ~ t - ~ i : ~ ~ i . -  

with inpu t  from both tile incii~t~bent and cornpcti~tg C+;\TEL:~\, T E ~ C L L '  " . t i \ i ~ t : t :~rZ~  c:in tt'17t<r,:i\; 

infonned arid reliable attempts to ubjcc\r\~t'\y : i p p r t ~ ~ r i i i t i t <  s.i 1:cttt~~: , ~i;ary;rr:;~: i , i F ; ; ; r  - r :  ,.- 



being served by the inciin~btln? i n  s~lhstnntinlll; thc S~JI IC txaic iDJBiZlCC if: .t :r a* $:.:- 

provides them a meaningfill oppor-tunity to cumyst.tiz."" "Piit. FC't'' iid3 

Thus, ts the extent there is no srarisuc;\lly , t ig~f i l~f i~ l~~i  ri:tf2r~ric~ 
bstu-een a BOC's provision of seri*tcc to ct>ir;frii:-ilg _rr,irrt:=? i 
and i ts own re-tail custort1er5. the C'r~rrtt.iir>zim d : ~ ; j t ~ , i i i ~  ~1ci'ct 

not look any iilrtilclr. t i k ~ ~ v l p ; ~ ,  ti';% t3tlfr<"s I~RIU"!I'IC:~~ s ~ f  *cd% xC 
:G cornperi:;g carrirrs srifisfies r t~s .  p~.rfornr;~tlc.,. B~t:r,:hiii,;tL. @+< 
anslysis 1s uhuttity dortc-' 

. , . , .  . - ' -  i . .  - **<. ;,> ::?,! s;z:9322j3 &ff~rq~:Ttc.e+, i.z p , , y $ : : y ~ ~ ~ ; ~ ~ r i < : e  c;*+,<;, $IX $;$..*$I~$,~$; ?>,% ?$>c; .;:isi7r. $ $ . , ; ~ b -  ,. -' 

product categorq.. i.he 

Thus, the ultimate i>stic bcilbic ;ill* 

4 I'c!r.iznn h.!trs.such~r.srtr.s 01.cler- at 9 13. 
5 Vt<i.izoii Contzcc/icu/ Or.clc>i- at Appendix U-5. t ;11 i i l c ; ihr r  

" I d  
l/erizotz ~Vew York Order at qi 59. 

Il I/erizon C O ~ I J ~ C C / ~ L ' ~ I /  Ot.der at .A.ppendis D-5. B: S. 
I' J'c~.izoti C U ~ ~ ~ ~ ~ C I ~ C L I I  OI.C/L'I- at Appcndix 13-5. 9. 
I0 J/erizvr~ P e ~ ~ t i ~ ~ j ~ / i ~ ~ ~ ~ ~ i c /  Ot.(iei. at 71 90. Vcri.ci>~~ c~~~~ki<te:bti;,, 



performance an a chcckllsi I~en-i by cht-:ki:.;i xit.i?: k ~ ~ k  ;- .-;:,,.i, ;, 

i s  zsszss 311 of ?he PfDs for C~C-E1 

i110.st rccenf mnnfjs of psrf4mafice ' 
ajgy:tl; k l j , :  T-;$35q-;:z a 5;&,.,: y h  ?%"-" 7L. ~ . f . : + ~  & .  

* "  

s *  1'Z;ot-en1ber 2U0 1 to Februa~, 22002 pr.rifionxa:~l;.i.c L ~ , $ : A ~  c:, : ; cx - .  2*::-: a %;:z. : + 

u: erdl performance meets ;he F f  C'. Set.ut>:i 2" 1 5:driJani.. 

hati Z 7 f  tipplic3ti011s granted n-slrh sub..?,iar:a: ib.il:t~t.a ; z t  .z;trt,::s: 

Q\\ tsl 's perftrmlance dam C C I I I S I ~ ~ ~ ~ I ~ ~ ~  5]205\ > T!?x~  (I?% t"-: fiI;'~t% ;i:%* ?'J~,'I ft-r:;;,ri : 2: r i  

for each Z S ~ ~ C I  of the compstiriie clsectriis~, c:~cti pmclu;r r .~ ie~~ i - ,ur i -$E f1-: zlr,~;: i,):t';'i::+.- - -  I_ - -a -  I 

and virtually even meac,ure br each prc~clucx 1.~3 t11c ci~i'ckfzk~, -It I ~ I T - .  i - t ~ ~ ; ; : ,  G,.~:I; ,$, *%. : 

cuncedcs that Qwesr's reporfed perfctnnarrct. &trt s1:t~itlrI t.\c t i ~ r l i g r ~ t ' t t  air:'r~b;~itt:c 23 li,':i:~:* 

3 

Qwsst rneets each aspecr of the checklisr. ' -  

I !I. m ' ~ ~ ~ ' ~  PERF(> Ri1 I &  DAT:~ IS "J%GC'T ;~:%+t*~;&!i,1-&<&{_45j2 j*,"' 

a. Libertx cons all tin^ Awdi~cd :s;rzd R e r u n c i f . i & ~ ' 1 " ~ ' 6 ' Q ~ ~  
and Found i k  "Accurate and Reliable,'' 

Liberty Cor~sulting, the independent third-party i-iireil fry BXte iFf,iE.' ;\a :ituEr; .itt.?i 

reconcile Qwest's pel-forma~ice data, has twice coriclt~ticcl t l ~ i r t  f)t'rlt'~il's j rcr t~r t~~r~i t ' r  Lluirit ;. 
"accurate and reliable." Before reaching this cor~cltrsit.~r~, L,ii>crry styct~t  :thiltr:.t I L L ( L  t&*%iit 

li auditing Qwcst's performance data, ;tr~cI the last oiglit t l~c? i l t l t s  rok+rrl?urlrrig t ,!ritril.t ,~.~jxt"."i, i ; t .  

capacity loops. 
" See, e.~:., 117 /lie A ~ U I I ~ I .  o f A / ~ / d i ~ - u ~ , o t ~  /,y Bell , 4 t I u t ~ t ~ r  ,Vcw~ }>wL :w . - ! t ~ ~ ; : ~ ~ ~ : : ~ t ~ ~ ~ ~ t ~   ti,;,^ Lk8 Y ~ ; S , V  : -; { , f  r k  
C'onirn~/~ti~.r/tiolls Act to Pi.ovicie I t t -RC~IOII  //i/erLA TA S~>r-\,icv 111 fht* 5 i ( : ; ~  ( : t  ~ 4 ; ~ t  i o r l  k~fc:j:~~,r:gf~~~~~ril f q,;ri~-lr? 
arid Order, C'C Docket No. 99-795 ("Bell Atlantic kc\\ Sork Orrtcr") at f "  by, t i i t ,  Lj '> ,  : ' g f .  ' 2  1 ' 2  : :x.; 

300,30 1 and 323 (Dcc. 1999). 
I' 4/29/02 1.1.. (1-innegan) a t  X9-95. 98-99, 
I' 4/25/02 l'r. (Stright) at 8. 



Qwest's data with that of interested CL,EC~."  Bcfnrc r;.;tci~tt:g thi4- c;our.itr:.iuz~, E ;~*c,.r-f: 

I .: audited each of Qwest's performance measures. As to tlncfl i~cr?br'i?:,ir!~~ ~nr\r-2:s!irc. I PI!%;. 

Liberty anahyzed Qwest's process for collecti~~g diitki. a i ~ i ~ l y ~ e < t  +~tntplc tf.lr,t Let%, . i l l i f  

performed independent calculations."' Before reaching this colilciit.iiun. i xPc:l~> ~ ~ i l i : ; i i c : i l  

1 - at-er 1 0,000 orders. and evaitiated huncireds of  tllovsands of rases of ifcrc~iriietti-s I-.~CI.;~W; 

reaching this conclusion, Liberty intctrvie\lilcrl scores of Qnlcs? . ~ t l t !  f l,X-< '  ~i:l~!:l>i'i'~>. 

1 k . . 
ilt\ridti~i ~ddiir~orlal training, nrld used irs ylrofe3:clonaj juilyrrrr.n;. G::.uFI tjic * i i t j r i . i g l ! t ~ i  

IJ 2nd untciiablc. Mere. AT&T ac f i r~~wje i t~e f \  ti3;lt i.1 h,j;. iir t l~g~x~f;;,  a %; :?:< h:.;gi;;?g i;., ,>;+ 

to verify the accuracy of Q~vest's perfonr?anci. icsultb. C i j v ~ ~ i i  :il! !iic ~ , t k t &  fj1.3: 

described. this is hardly a basis to withholct j~idgrnt'nt osl IJitc'st 'h ~:i)rr : ts~wrzt . i i  iR.ia,t 

I i 3,25/02 'TI.. (Stright) at 9 
'-* owes1 Exhibit 69. 
i h Qwest Exhibit 70 
" 4/25/02 TI.. (Stright) a t  13-1 4 
13 Wash~ngton April 22. 2002. Transcript at hS 16-OX23 
''I I / P I . ~ Z O I I  NL'II~ 1'01.l( OI.~CI .  at qlql 300-3 1 0. 
''I 4/29/02 'I'r. (F~nncgan) at 98- 102, 



It is instructive, however. to evaluate ail that I-thuri1y tlrd r t r  w r i t )  if7;it f!tti;i-- 

performance data is accurate and reliable. Initially. Liberty at~rftied c,rcil (,)%L-<; i:~rj;ani~iiii\~i 

- f 
measure in PID version 3.0, as described in its 1 Sh page t ~ r r t t ~ t  t t . p k ! ~ t  -3 ~lbvr t? !:A. ..:rtil; 

. . 
audited each PID added or ~nodified to creak PID vcr:cio.sn J.tf,-- i.'~ftt.r a?fl  uf !!irk t r i \ & ,  

: 
Liberty concluded that Qwest's data is accurate nrlcl rcliablc, 

Liberty, however. also managed the d:tta r.cconciliu:it~t~~ prtyi'ot. E>~I~:I rec~7t;c~it>tt~w 

- L started in September 2001 based upon the PIDs. prodncts :itltl 3i;ttcs \dci~tPPi~d !.I: t ' i  : t *% 

The CL,ECs, not Qwest, identified 11iosc areas wllcri: it tiaii  pt ctl ,1 scruritki ~ . E ' C \  i;lc,.:;t.c c)i,ir 

Qwest's data was inaccurate. .All CLECs inj-ilii.cri it1 ::sistiilg !icctit~r~ 2;'t j i . r ' . i ? ~ ~ r . t i r t v .  u tXtc 

notified of this data seconcil iation uppc~rtnni ty. vFl~rcc Ct,E(L's - ,A*i'kT. i i * t d d i  : a $ i i  r irx~!  

Covad - participated in this effort. 

Wi~ile reviewing over 10,000 orders, Liber~y ic2entific~t. coit~uiti~ttt.atky. I-S rb-tii:,. ti i!?r 

Qwest's perfo~-t~~ar~ce data. As Mr. Stright oflihcrty descrilacit. 5rt.err taC it~~;,t< tw\rt:r, ta i.t:> 

"process oriented" and the olhcr seven involvcr! "2trrtil:itl error," 

b. Oajfest's Performarnee Data is tlrrw il3=rrl (%I' ~ h ~ ~ ~ ~ ~ c ~ * ,  
Uncovered bv LiS3erf-v in thc 13ccrtncifiaiitrn, 

The seven process errors, mcri~crrializcct in Esccpriat~ I ( t l t r  ; t l~r j f  t?h~~rt:iiiu>t\. . ,% ! 0 2 f y 4  

' 1  , 1027, 1029, 1030, 1035 and 1038, west. all rcctifiocl wtrfa pmy1~ti\nritti; rirlinf:e-- - i,rt i j  

instance, Liberty evaluated the code cl1al:gc. :~nd  t"\':fftiii(c'~I tJai;i 1i8r.t liic i i lCf f i r  011~11!1~ f ! i . l !  

t l ~ c  code change rectified thc situation. M i A .  Sir-ight testified t f l l i i  i r r  r':~~:tl ~f!-.:,iz~:c~ f ) t : : ~ ' i  

I ht~p:/!ww~~.nrr~.~~i~o-stntc.cdii;os~/~1iastcr~pi~~i~e~t pi~Ufillaircp<rrt pdl 
37 -. 

tt';?? '*%,'..A > , " t l ,  F g l . .  
state.ed~~/ossipr~~cctltlatii~rcconiapr~l/i~~bc~y~ D ~ t a  lCecoirc~l~;tt~c~rt- H o ~ i i r t  f j r \ , l i  i l ~ ~ r t :  p!i 
2 3  3/25/02 Tr. (Strigh~) at 20. 
'' Qwcst Erhlhlt 70. 



. .i 
performance data from Novcmber 2001 fonvard was fi'ce of' ttscsc. crtrtccrns.' i.iftccti- i~:-. 

even acknowledged tliat in several instances Qwest hat! alr*c:tr:ly Jisc-~>vr.rcc! nixti r ~ ~ r - t r i ~ c d  f ix  

concein before Liberty found the issue."' Tl~iis. these smfcti Ot~scr?-:trtrtil~ :ri.c ;t re5itgrr rl0i-r~ 

past as the data before the Comniission is free of tllesc issite> 

c. QwcsQ Has Rectified, and Liilrer&%r has Clr~scd l i t c ~ ~ ~ ~ f j ~ &  
InvoBvino, Small Percenta~es 05 Htrrnnn E r r o ~ ~ ,  

Tlie other seven Obsen~atiorts idcntiticd by I..ibcny 11) rip? r ~ ~ r ~ i t ~ ' i f i ~ ! i i ~ ~ ~  

CLECs complain Liberty siiould have dotx {narc tc l  ~~~lirtaitt t i l t .  c f t 7 ~ ~ i c y  a > f  i>nr..t'. 

. - 
corrective action. Liherty has testified that the CLECs cotlcerltls wcrc ~ \ ~ i ~ ~ t i a a ! c d  - 4 i%r :cf' 

review of the issues raised in  the 0bscr.irations nlstr makes th is  ~(tlnin, 

i. Liberty jraTidaled Twrt K'fnn~arr Error C)l>tit.r.v;.ksin~as 4 5 3 t f t  sia 
Evalitation of Data after Q-avrsil Talnk b+?r,rb9.rctir.t Actiut.1. 

Initially, hvo of the Observations coiiccn~ing i t i ~ t i ~ ~ ~ i ~  1:rrtltt- C ~ C C ~ \ ; C : ~  the sitt~';tX ~ * r t - i I  

taiiecly analysis as the prograrn~ning changcs. O h ~ ~ r t c ' i t t i O ~ ~ ~  j!F_T-l ;trttf. I Ct i w t l ~  ~ t \ / t  i b l t  ; ~ f  

historical errors tliat were sliort lived. Observation 1 113-1 ~,c:i~cen~sct ;in error ttl  ti iicr~ iJu i y r  

submitted FOCs. This error was only founcl it1 httty I bt: i ; i ( t , s~\  f,)ucsf -i~,1,% Iritilirtti\,tt~~ig ' i c v  

3 new FOC time for xDSL loops. '~i~ni1:~rl?,  C ~ t ~ s c r ~ i t ~ i a t ~  1 l!?? ~ $ q ~ t + e : ~ i ~ , i  ctft3g ~ i :  

2001 wtieii Qwcst was transitioning to a riew ce~iter (thc S,)t.l'C') i-~~;i%irajlt$xfc t;,r t t g b ~ l t . i ~ l r + :  

pnsscssion to establisli tliat Qwesi corrected the canccrr.rs trriitly 1tirx;-itil3 .!J:L\ 

7 ,  -- 4/25/02 Tr. (Stright) at 17. 
2b 

set1. P. , )! . ,  WLl~hlllflOll Ex\llblt 1380 & ~Wishin~tn~~ Aprll  71. zlifllf, i Z,r:t-,r;tijiE , I I  ':v; 
y 

Wahh~ngton Apnl 12.  2001, Transcript ;tt hS1.1 

'"\vest Exhibit 70. 
'I' QwL'!;~ E ~ h ~ b l t  70 



id. Liberty Closed tile Remaining! Five Human El-ri~r Ohsrr\.ali~ii!x - 
Based Libertv's Jaid!~ment that Qwesf's Corrective Acfion ttiazslrl 
Curre the Slight Errors. - 

11  is Observations 1028, 103 1, 1032. 1033. nnd 1036 about \-li.Iticft tltc: (*i,Ei's frats!% 

cnnlpltiin. In cach of these cases, Liberty closed the Obscwaiiion iqwn a t.cvtrtv of tr:iit~jt~g 

rnalcriitls, Interviews with Qwest employees. and up011 using iits o\\:11 prrtfcssiunaj j ~ i t i g~ t i c~ l i  

!flat Qwcst's corrective action ulould cure tlie issue. Tf~cse training, r11ntcri;tl;l; wcrc 

~1:hst;lntial as Eshibi ts 138 1 C' throi.~gli 1386C slio\\~. 11: at least two iris~irrlut:~ - Cirhherx ; t f k r w i  

I028 nncl 103 1 - Liberty found Qwest's initial corrective action i~~:trleclu;ttt., :irict ~ . ~ q t ~ i i ' ~ t i  

Q L Y C S ~  to do 

Ilusing thc reconciliation, Libcl-ty identified cyery pt.rf~~rtnanc.c: conccirn i t  r i l i ~ i ~ e l  tii 

ti)(: recorrc~li:llion no inattcr how small. T!ic pu~posc of  Q\vcsr's 1.cl>iwtlrtg its pctlirrr~t,!:si..c 

ctat:r is to provide the Colnmission with substantial cviderlcc of how i t  is ;tci.flsi~-c~irrg fa: rile 

trr:~rkctplacc. Tlierc will always be some amount of 1ium;in error, 'Tl~is is  cy~~:ricx$ ,it14 

ttiic~crstood, At the same tirile, Qwest should do what i s  seasortnblc tcr litnit t t~c tlnruuilr crl 

L L I ' T U ~  to that expected. Liberty found that Qwest has dano wl1:11 is re~~u~retf . ' '  

Obsenration 1028 conccms tlie time Q~vest rcportccl for il:c incon iii11c LO ~ciqtctri: 

a~nllr~ndlecf analog loops. Liberty found that Qwcst h;rtf suci:)rtloct a tili~o incvrrccrfy :tt t l . 5 " l a  

crt '  the apprcrxirnately 100 trouble ticltcts i t  c\':iluatcd. In stunt. instances, ;ra htr, Str15:hi 

rt:.atificd. thc crror made Qwesr's data loolc worsc and in sonte ii~st:u~ces. i t  tcnrtt'd 1 6 1  tit;~hr: 

(J ivat 's  data iook better." Thc process for recording ~inics rcqitirci :i rcciiiliciiin ti> rcct~it! 
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Ssoni Dccember 2001 and Jan~~ai-y 2002 anci fot~nd [the] irlij)dc! ttz 1.i. .A 
rizir.rin~lr.s for interconnection trunks. unbundled rrnaloig 1 0 0 ~ 3 % .  ;tllrf k r ! l !%t l~r~!~r !  

2-wirc non-loaded loops. the three design sct-viccs in\.~jlteti i t )  the \ l r t t+!  
reconciliation. Third, the impact of this ~vsciu ajron A-I &'I ;. 
dispro~~o~tionatcly large and not representative of I::'I,t:'C' cclnlinurrir? Ir. ,r 
wholc. This is due to AT6rl''s internal process of v, alitirip bcyonck t2\rb rrr~g~~a.:i 
c9ue date to co~iiplcte final test anci turn up of intcrconnectioil ~ r l t n h ?  F i l r Y  

issue was analyzed in detail by Liberty Consultil-tg In it5 :trrii,n,t rcyl>n 
Tliiis, a disproportionate percentrlgc of' AT&T's intctcr?i~tie~ttot~ ~ t ~ i r ~ k  k~hlt.r- 
;me properly identified at some point in the history of lihc nrcicf ,ts ctlrt:,ltiiri~g .i 
Customer Caused Miss. As stated above, this C3b:iet4\;;ltio~1 rt.sitltc.ci f r ~ ~ r i r  f i i r '  

facts occu~-ring simultaneously: ( 1 ) a Qwest c;iusl:d beifit.; Jciiiy: <ii?ii  i 2 :: .i 
customer caused miss at soriie point in the liistory of" tile r)rdcrL *i h2ts, BII t h . 7  
extent that a dispropol-tionaie percentage of AT8cT8s orders ttierc ci\rtt*if ,I- 

' L ~ ~ l ~ t ~ ~ n c r  causcd ~nisses." it incrcused tile likcii'tinoicl that !hi$ isstic '~t'ttilfif 

irriprict AT&T interconnection trunk orders. 

Qwest has analyzed orders from January 200 1 and fou~nd that A'fR'l' i:,sr E ,-'r: 
rimes more liltcly tl~an other CLECs to h a \ x  :i cusfomcr causccljcc>p.rni> t.ajtic 
identified in tlie history of a11 interconnection trunk ordcr Qwcsr. Stiiitlnrl>, 
in January 2002, AT&T was I .SO tilnes more likely than oihcr i ' X  13f 't* to h:ii c 
a customel- caused jeopardy code idcntifiet! in1 thc ilr:;tor> i ~ f  , ~ n  
interconnection tr~111k order Qwcst. Thus. AT&T rs ailrtlost t g i ~ r - c  ;tiy Ifkclt t r l  * .  
espcricncc n 103 1 issuc as the CLEC cotnmunity at 1;11+gtt. l tikh c l ~ ~ r ~ ~  ts i i I \~~ 
bomc out by the fact that Qwcst a~talyzcd all . . , of ' h '~>r t t f l ' ~~r i t*a  
i~:tcrconnection trunfi orders from the state of Colt~r,ttia ;11r4i Jctt tlrlt t i t i t i  ,r  
singlc 103 1 issue. 

Qwest has analyzed all inter-connection trunk, 31131tl$ It~ilp, ;inti 2-15 LrC ~ l t t i i ~  

loaded loop ordcrs througho~~t the rcgion frclrii tl~c ni i '~r l i l~s  tlf I>ccc.mt~et 2iltll 
2nd January 2002. Qwesl specifically :i1131yzci{ iljl ostiilr~ c,')i~iiirih*tf ti'oiiti 
performa~~ce reposting for cLlstornes caitscd reur;iin>,. Q ~ c b l  .khu ; ~ t r , t l > ~ c ' d  
Featilre Groi~p D orders. the specific scrvi~c  tlic KCTI' ~Sctcrrl~rr~cd ~ , t s  t l ~ c  
rctail con~pasativi. to interconnection tn~nks:" Qwcs;! ti~urtrf ~ l i r :  Irltl~i~irlg: ( ! 1 

this issue effected 1 of tlie 44,155 (0.002Y/ilf- :\lmlr~$ 10ilqts fh;tt ( ' f  . F : c ' ~  ortf\-~r:tf 
i n  those two months: (2)  this iss~rc ci'fectctl 5 of 7,8115 i(!. 1 S" fi! t t l '  t iw 2-\r trc 
non-loaded loops that CLECs orclercd in tl~osc two ;i;otltf~>: writi 4 3 1  ;61113 i\.iic 
eSScctcd O of the 574 intcrco~incction trunlis (0.00'11~1 !hat I'I.EZ. I cmic*rztl i r k  

those ~MX-I months. As stated above. Qwcst el50 annl ;~cd I-citt~ire Cirt~np i) 
tr~inlts (the retail conil>arative to intcrcon~icction tnrrlks 1 :trtt! hri t tr i i  th ; i  1i7s1:12 

cffcctcd 1 of the 1 ,176 ( .O 1'4:,) I"'catur.c Grottp fl c>ntctrx trl ~irtrsc r:1etrit6~\, 

Tliesc percentages arc virtually identical t i ,  the 0.4' '~q~ ilrip,tut li~.ttrs.,l \\ttr:: 
analyzing AT&T's unbiundied loop orders, tl~c scrvicr. mtt t~;;p:!ctiict ij: 11;c , c* ATScT pr.o\iisioning concern mentioned aho\re. 

This data shows that in the n lo~i ths  of' Dcccrnf.~t.r 20 f l \  ; i t ~ t I  J;itrit;ir> Zirii,?. i ! r ~ - ,  I - Y ~ L :  

clirl not impact tlic rcliab~iily or accuracy of Q\~c<t ' s  pcrtrurn,tr~r_.:: \I,t;'r i i ~  + l i i 

i 5 IJ11bundlud analog and  ?-\wrc tion-lnacicd loops d o  not I~;t\c r c ~ a ~ i  rraml~,~i~thk- 
; (1 I~ltp:~/www,nrr.i.oliio-sti~lc.cdt~~oss'r~~i~srcr~oL~~~~r~~a~~o~~s~~~ii~r o l Oi l c l*~t . ' i [ ._  '.?I{" rrr.-11 p t i i  



rritcrconnection trunk, analog loop. and '-wise non-loaded ordcur nn>~s.iicre cr ~i;rc:-+t"* 

~~cgjon. Similarly. this issue did not impact the reliability or :\ccuracy of p~rti~i~11:ttti:i: t5.!1,1 t"b~ 

rtw coml~nrnble Feature Group D orders (the rctait co~riparable to tntcrc<~-itir~ccii~~~~ ?i.ui;k 

ardcrsi. This data is ulell within the zone of reasori:lblent.ss idcntificti hy I,ibcrry C'tzntx:;atrl:?g 

an sc~cl.nl occasioiis throughout the reconciliation procc.;~. Tliis slro~vs- \ s - l ~  Z - i f ' t ~ ~ f i  '.'-A:- 

cnnlii7r-titblc closing Observation 1031 based on Qwest's setrair-ling ci'ii~rr:. .!ttt! , : f r ~ $ -  

\~alidatirig that thc Obscrvalion only affectcd ordcrs th;rt had 3 prior tltcihty I H I ~ X  

Obsc~vation 1032 coracerns Qwest's failure, on occ;isio~~. to ~ ~ ~ f t i i c j r :  11t1biia1i2f;ct i r ; l ' i '  

orclcrs li'ori~ the avcragc insta!lation metric (OP-4) ~ \ r l~c~-e  thr C'I-EC' rcitiic>rr.d ;! irhrlgz? i l ~ . ~ : !  

sianifard iilten~al." In the ROC. the parties nllo\ved Qwcs~  to cxcladr '*[o;itici% :ii;li 

ctrstalnur reqircstcd duc dates greater than the cun-ent st;~ndat*d ifticrtinl" bi.c:irtsc ~f1r3  ;iii%~t\ - 
thc Cummission to cvaluate how well Qwest is providing st:r~icr \-vtlcn tXlr st;itt<i;~rtl i i r t c i \ . i i  

: i. 
1s n:quc:;ltcd. Liber-ty fouiid that Qwest did not c t c l ~ ~ d c  suc1.r orctcrs nlL t l ~ i :  i i t l i ~ . ,  7 izui 

ovcrsipht, by Qwesi, l~ou~cvcr, made Qwcst's OP-4 d~itn Ii~ak nc~rsc. Q~*cl;t rctc~rr\zct : i .  

3"ifCr:tcCI employees, and Liberty closed tlie Obscruatio~i. From 3 pragnl:rtrc siiiiirl point, thti  

f.)lml=rvation means that Qwest's OP-4 data for unl7ur1dlt.d loops ccr;l:t~tly t ~ c l k , ~  rn,. 

Con~n>ission is a conservative assessment of 11nw Q \ ~ c s t  1s l~ro\~iciittg iii'rv~c.t' 1,) ( ' 1  fxt &. $ 2 ;  

Suuth Dakotn today. Even with this conservatism, l~owcver. Q ~ v e s l  cc~nsistcnti\ tt1tqt:.,.f\ I:-. 

OP-4, average due date, ol?jeeti~les. 

Observation 1033 co~icer~ls instances M ~ ~ I C I I  Qtili'st i ~ i ~ ~ r i t : ~ t i y  I-GCIIT~ICL! t i i t '  

";q~plic;ition date.""' The application date for ir~terronr~ccfio~i iroiiks i i i~d ~ i l h ~ f i < l i ~ t i  i.$41;1. 1. 



s?cf~cr4,tti~ upcw \rl~eri the order IS received. .An interconncct~oai trunk order milst be rcccixed 

E.'har: 3:tti$w1 or i t  is counted as applied for- on the next business day. Unbundlcti lao;3> 

4. 
IP7ll6Y 65c i.r;i*ct~e(i befi~rc 7:001)1ii or i t  is co1111ted as applied for on the ncxt business day. 

Lherc ncrc i t i~ tcs ihar Qnicst il~appropriaiely recorded tlie "application date-' as the day 11 

beg,~n Z L O P L T I I ~  t l i ~  order. cvcn if it \{;as received after 3:OOpni or 7:00pni respccti\-cl>. 

%itlxrrirpl~ {hi:, lecl~~iicnlly violates Qwest's process, this tends to benefit the CLEC bcea~tsc: 

Iliri: ~ r r - r , t c . ~  IS ccsunted as receivcd onu day earlier.'" Liberty ciosccl this Ohsers;ttial~ h! 

t;\;rl:cllrng Qii.cst's training matcrials. This should not ca~isc tile C~nin~ i s s io t~  C O I ~ C C ~ I I  

t.a*c;rrthc {hi> rs rclat~\:ely easy mistake to fix and tlie error. again. tcnds to f ~ e l j ~  the cL.EC. 

I'tt~rrlly. Ohscrvatiun 1036 concerns "retemiination" of intcrconneclion trunks wirhin 

rile i ~ ~ l t ~ i l l  C ~ I I ~ C C . "  A rctcsmi~~ation is disconnecting ail existing trunk fro111 one trunk pori in 

FFIC r :~: t imf  ofTkc' ant! reterminating it on a different tnink post in tlie same central o i i ' ; ~c  

I l t?;ror~:;itl~, (&vc.st did not have a consistent method of tracking such orrlcrs. Q.r\ c ~ r  

rit*tcr,r:tiirctl :tnrl A'PcQT ngrced tliat such orders should he excluded fsoni the data as i t  rs 

pat~k~z~i-~iiikig :I nr:n t r ~ n k . ~ '  AYBT still coniplains abou~ tlie Impact of Qrvrst-s incrlnhrstciii 

ric:irfilsrii on] Iiistorical data. The unsefuted evidence slio\vs that: 

9 1 

?Iris ~nconsistent treatment occu~l-cd or1 both the ~rliolesale sidc and nrr 
con~lwr:ltivo Feature Group D Orders. Qwest has performed an [inrrlysis ltltcf 
cc>~~c.!~dcrJ that in calendar year 2001, Qwest improperly inclurlcd 5h CLEC' 
rc-tcrrnlrrationr;ao of5interco~inectio~i trunks in its reported data. This  was frcmi ;i 
tstt;il of' 2,820 rcposted interconnection trunks. Tlic rcportcd data throughout 
Ihr rcgion s h o u ~ ~ d  tliat Qwest met 2,537 of 2,820 (89.96%) intercunnectiort 
~runk arriers nl~d thc data should havc showed 2,481 of 2.764 (80.7G?ill 
~~~~crcol incct io~i  trunk orders. On the retail sidc the impact was virtually 
r:fi.iitical. Tlic rcported data showed that Qwest met 4,134 of 4.347 (92.9600) 
~tnrrconncction tl-unk orders and thc data should have showed 3,935 of 4.245 
ft12.63'3b) intcrcor~nection trunlc orders. The delta impact is 0.2?4 fol. C'LEC' 



if;rt;t ztrl~f 0.33Y0 for comj~nrative retail data. A copy of Qwcst's analysis by 
gtatc rlrlrl mgionally wili be sent tllrougli a Data Request. associated with 
Oiiscrsilriolr I 03 6 .  Tlius. tlie ilnpact on historic$ perfolmance data is 
~~cgfigiillc 3nJ affccts retail and wholesale data alike. 

'Thus, t.ctcr11iinatio11 orders constitute a small fi-action of the total voiurne of tnitlk 

trnlcib x-ceeivccf anrl !~nvo no impact on Qwcst's data at all, hlonetheless. to eiisure that th i s  

r55rnc i s  rcctllicrf, Cfitslcst inipleniented a code cllailge that was effective in mid-Marcli, i:ni? 

rail1 ~elr~uitclirc to rccalculiitc December 2001 performance data for\vard.'"'"h~ls, Decemi~er 

/Ifif 11;rta furi\.arci no longcr contains this error. Liberty lound that Qwest 's cfforts i%cre 

rirls:ilt~at~ to curt this slight error. 

in w n r ,  Qwest's performance data Iias undergone illcredible scrutiny over the Inst t~vo 

r , ,  L.ibcrty has audited all aspects of Qwcst's perfomlance data mid reconciled data 

mlrrre CI,EC's questioned its accuracy. 111 both circumstances, after Iht. protcsstls \%ere 

complcrlr. Lilrcrty found Qwcst's perfol-~nance data to be "accurate and reliahlc." 2 lie 

i'uizvli~ission should rcly upon this conclusion, and evaluate Qwest's data now. 

S T '  COM~IERCIAL ~ E I I F O I I R ~ A N C E  DAZIIA SA'I'ISVIES I.1 E 
~~EX>UIREMENTS OF SECTION 271. 

'I'hrs pcrti>rmal*ice data presented at the hearing by Mr. Mikc Williari~s concerned ~ l ~ e  

"';rt+lcrlu;~cy" of Q\vcst's performance. Tliis was presented principally ti~rougli Qwest's "13iue 

<'ilaf.rs."''" As stated above, the FCC Sollows a three step test when ev;tluatiug perfonnaricc 

r\:ib;! i i ~  472 filings: (1)  if Qwcst mects thc negotiated perforsna~~cc objective, the i r ~ c l u i r  i x  

112~ i . r .  itnit tllc Conimissian need not perl'orlii any analysis: (2) if Qwest misses the ilegotiaret1 

pcrlilrr~is:lco c~l?jjcctive, the perfoi-~~~ancc miss 11iust be coriipctiti~~cly significant: anti ( 3 )  evcri 

ki t l i ~  pcrfbr.ruuncc miss is colt~petitively significantly, thc FCC cunli~ntcs thc checklist it:m 



as it ttholc to clctt'nnir-ic wlietl~cr the miss(es) constitutes an o\.crall m ~ s s  of the ciieckl~st ttc171. 

e:hi:at r.ct:~~,lmmencls that flit Commission utilize this standnrci. No CL.EC ndvocnteri 311> 

tlrfi'crcri~ xtitntlard. 

E ) I I C S ~ ' S ;  jscrfol-inancc to CLEC's in South Dakota atid rcg~onall\ii over thc 1 s t  x l c ~ ~ r ~ f 1  

~l~ibr:ttt ,c, Ir:ts Iwcn outstantling. This pcrforniance has carried ovcr to all checklist items uirh 

rvpcj~-tal  clat:\. Spccificnlly: 

la,  ~li1csBt66st Htcnnr 1 (Ilntep-connection) 

ltrtcn-coiirlcction tntrilcs allow the mutual exchange or tr:~ffic bctu.cen Q\\C>I ; t u d  

("17kEC's, Qivcsr has met the ROC'S perfoi~nance standards for PI-ovisionitig. rnaii:r;trnrn~. :inti 

rcjv:ttriitg irrtcrconncction tru~ilcs thereby keepii~g interconnection trunk b1otkrtg.r: l t lvv 

4)ivusl'h Novcriibcr 2001 througlr February 2002 data shows: 

* Ti-trr~k Binck~-rgr. Trunli blockagc on CLEC intcrconncctinn trunks flax I-ic~i*rl 

s~~rtually norl-existent. O.O8%, or Icss. far below the ROC'S I t h  benc111n;trk. 

* ITYtcilk 111.sf~rlltrtio~1 ~ / ~ c ~ J . s ~ ~ I . ~ J / / I ~ J I I ~ . s :  in  South Dakota, Qwest 111~: I 0 0 " n  c l t '  i t .  

interconr~cctinn trunk rnstallation con~n~irmerrts io C'L.E('s. ~ v i t l ~  311 ttvcr;~gc 

;ntcrval between 9 and 19 days.4' All of these installation tr~casur-cs i ~ ; n c  B ~ L Y ~ )  

at parity in each of thc last four rno~itkh. Overall. trunk rnstalfaiit~tl ilt~,rl~i> !:.I. 

bcen cxccllcnt as well, as 100% of t 1 3 ~  newly instnllcci trr~nks dici not cx!st.r':i:r:c~~ 

any troublc within 30 days."" 

7 i .~ r / l k  J/l(~intcr?u~lcc ulztl Reprril- r\..lc.ct.stlr.c~r?1~7111s: Q~LcI;: ;iclric\ ~ r i  >it;iiii,ti wuecci. 

in maintaining and I-cpairiiig iri~crco~rt~ec~ion trunks. Thc 1i-~ru5lc r,rtc f;rr 

'' Qivc.!,i Exhibits 73-74 
- ld. 31 . ? ~ , C J P - ~ . ~ [ ' - A .  
i% ld. ;it 2 1-22. Of'-5. 01'--5" 



icsh each mootli."' Qwest cleared 1001,0 of CLEC' trouble reports ivifhin iiirlr 

hours."' The mean timc to restore inxcrconnzct~~n sc~~rice for ('1-ECs h:a:: Pt.t.ii 

at parity, and wcll bclow thc 4-hour objective." T11t.h~ rcsitlts cltnloiistm~i tt~;it 

Qwcst is repairing interconnection trunks for (:'T,ECs on a ~ttrndtscrin~irrntory 

basis. 

r I 3 I :  The South Dnkoh~ Blue Chart cc21ltai1l.r 1 i I T I C ~ ~ ~ C ?  

concerning inte~connection.~' Of those, 10 were at parity in  21 !C;ISI tllrcc i r f .  the 

last Sour n~orlths. and as such show as dark blue. 'I'l~is c I~arJy  suppi)rts cl-rec,.kitsr 

s:?tisf*action. The sole remaining measure - trouble rate (YR-81 - :~f,rr r-tlet t t ~  

ROC standard in three of tlie last four months, rind. as descr-ibect nkirvtt. $125 i i n ~ l r  

rhan O.OCi% in cach riiontll. This is not compctitivcly signtfieai~t tn CI-,l:/C'.; I t r  

ally way and no CLEC so alleged. ?'he data utiequj\*c~c:~Ify alppurts n firttiii~g 

that Qwcst niects this aspect checklist i ~ e m  1. 

1 h. Checklist Item 19 (Colllocatioml 

Collocation alloivs CLECs to place equipment in Q \~cs t  cct~tnll ttflficc,.: or ~~rllca. 

xartrciuscs such 3s remote terminals." The ROC set col1oc:ition irlr;talIatiorr iii~crvuls 01'tlO 

iXitj~s it+hcui 11uc collocatio~~ is forecasted, and 120- 150 days tvhrn ire i?~wc;tst is ~lr.~:'~rlctI 

iilcj7rlirfitlg 01-1 whcthcs inqjor i ~ l h s t r u c ~ ~ i s ~  modifications arc ~lccess;,iry). -T11c PII):, ; t ] ~ t )  

;i I t)-tIiiy benchmark for Se:lsibility studies. Qtv~st  has consistently met the ROC tli:t\chrz!;trli,, 

id ;I$ 24, h41?-$ 
' a! 2 t ,  hi!$-5. 
" M. ,'\if%-6. 

" -  Qsrr's~ I - , L ~ I ~ I I  73 
- '  1 Iir K o f . " ~  C C ~ ~ I O C ~ I ~ I O I I  I'IUs f i ) c w  011 central of'licc collocat~ons 



* 2 1  : f ~ c  f~if!o\~lng data shows: 

a < 1 1 i o  I r ~ i s i r i i t i :  Between Novemher 200 1 and Februar) 2002- 

52 
QiVcxt met 1 OQ94 of' its collocation commit~nents throughout the region. 

e Q;)\t.i.,sf ',s H I I ~ L J  C'l1trr.r~: Thc Rugional Blue C'lial-t contains S mttncs coi>ccnltrsg 

5 5  collocation; Of those, all with data meet the ROC btncllr-narlts. rile ciala 

ii~~cquivocally supports a finding that Qwest meets this aspect o f  checklisr 

iten1 1 . 

23, B:~ccE~!Es~ lPem 2 (Prc-Order Ilmiformationl 

f'vc-(?r:lcr informotion allows the CLEC to interface with its po~ential cnd-uscr 

ctistorsxcrs. ilr~d thcn to track the orders through to the pro\risioning process, Qwcst has 

i:ttn>i%tr:ntly ~srovidcd each of these pre-order functions to CL,ECs in  confolniance with 111e 

I l C f f '  str\nd;trds. South Dakota performance data between November 200 1 and February 

?- iiltf:: ~ l t i ~ ~ i ~ s :  

a e';rttesblv~~r A \ ~ ~ ~ i f ~ ~ h i l i ~ ~ / C l ~ ~ i n g e  i\dc111 ugel?ie!:lnt/Pi.~~ Ol.d(:/. /? i7.vp f 181.j t , 

Ti/l1~~,~/7?tt1e0lll~/l:irl71 Order G)nfirn~c/tions: For all of these perlbnnatlce nlc:lsures- 

Qwcst consistently met either thc ROC'S parity or benci~rt~nrk standard in c;~clt of 

rhe last ibur rnor~tlis.~" This perfortnance is outstanding and no-oile is cc~rnj~l;tir~trtg 

aboiit Qtvest't; pcrfonxlance in this area. This data sho\i.s that Q~vcst is ??t'o~~tltllp 

C:I..EC1s i i r i t l l  nun-cliscrirninatory access to its systems. 



* .C,)rl.t:\.\l :t NIL~LJ CYI~~~~.is:  1-IIC South Dakota Blue Cha1-l r:oiltains 57 mctri!cs coucer?ting 

pw-ilnlcr inf~rmation.~'  Of those. 52 were at parity in at least three of the last four 

anottrhs. and  the remaining five ]lad no data at all. The data uneq~~ivctc;tlly srrl;ports 

n findrng that Qcvcst ~nects this aspect of checklist ~teln 2. 

2h. Qscklist 18cn1 2 (Flow-Through) 

'I'llt. flow-througl~ PIDs measure the percentage of time that CL.EC' 1,oc:lt Sc i~ i i z  

Itcyxrcsts (LSRs) arc con~:ertt.d into service orders and sublnittcd to Qtxest's l > ; t ~ l i - ~ n ~ l  

s.t?;+rctm \vitf~out ~nanua l  intenentian. The flow-through PlDs lneasurc the ovcritll pcfccl>t;ig~' 

trt\ilrLii.rs tllai ilow-through for all orders (PO-2A) 2nd for orders designed lo f l t - ~ r -  tliruugi~ 

i lJt 1-JUI. AT&1 co~i-tplains about Qtvest's overall flow-tlirougl~ raw. Qtvcst"s uses t i x  

~cgit~rtrrl, rjr11;i on this aspect of perf-olli~ance hecause South Dakara pcrfizrsrla~~cc ?;.I 

I:iou~-7'11t.orrgh ,f.'t~r:fi)rnzutlce: Qnlest's overall i l ~ z ~ - r h ~ o t ~ g h  ratc crw t i t ]  ires :is 

be ciiag~oslic, or. fbr informational purposes onlly. primarily because the f'f'k 

docs not consider flow-through to be a "conclusi~c mrtasiirv ui' 

nol~discriminatory access to ordering fur~ctions." Instead, tlit: FCC ca3nsi:icri. 

it to be "one indiciunl al-nolig many" of Qviest's OSS.'"T~C 1X.C sccngr~i rc~  

that CLECs impact heavily thc floiv-thraugl~ ratcs that a t3CK c:trl ~ ? C ~ I I C . : \ I C  

Efficient CLECs achieve high flo\i~-tlloui$ rates \vlliIc othclr, Icss ~tf;cici~r 

ii) 

CLEC's h3i.c lower flow-through ratcs. Exhibit 1354-C' makc> it ;itlxotl~~t:l) 

plain that t!oii, through ratcs are higiiiy CLEC dcpcndent witti ratt's i.rtic,'i: 



\rtr>?ng bctu.cen C'LECs one-hundred fold. For tliesc reasons. t I - 1 ~  '"c' i ~ ; : .  

hctlscd icss on actual flocv-through rates than oin \i-hcthcr the ROC-s C1i;;S L j i c  

cap:rble of flowing orders through."" As a result. the XOC' ~ollnhr~mii \ t .  

established benchmarks for PO-2B -- LSRs eligibIc for. flow-tl~rotiyh 

e f f cc t i i  c January 1001.~" Qwest's perforni~ncc ciemc71istratcs that 11s hystenls 

allo\\r C'LECs to flow through orders at rates better than the ROC' stntld:t~.tlh 

Qri cJ.$t '.\ H l i l o  Chru-t.s: Tlle Regional Bluc Chart contarns t 2 rnetnok 

coi~ccrning flow-tliroi~~h."' Of those. all I ? \vcre above the ROC dc!cri~~ii~cd 

0 i brnchfilar.1;. The data unequivocally supports a fiilding tl-t;-tf C)x$.tcst tncct?. 

this aspect of checklist item 2. 

Q~vcs l  tt;lcks how timely and coml~letely i t  bills for sc:n.icos i t  pro\zidcs t~ i'C't,EC'z. 

fklivtlst ~ I S U Z ~ ~ Y  pro\.idcd bills to CLECs in confo~-n~ance ivith the ROC st:tnd:trcis. N,\"i~cn 

iJncst n~issccl 'the staudard. i t  usually mcant that Qxvcst was making a cor-rcctioii ti, i~njlri3xc 

115 i ~ l ~ t i l ~ s a l e  bills, C,)\vest's Soiit1-1 Dakota perfornlsnce data between So\~c.rt~bcr 20tl i ct t r t i  

Qtvest proxrided CLECs wi th  timely access to t~sagc rccorits: srich recnrif~ 

were provided to CLECs in less than 2.58 clays. substnntiaily i',~srt.r $li:lr~ rile 

, *--v.-.,--.,-- 

"it! ,tt a?,?:. 30 

la cs[:~blisl~rnp r l ~ c  PO-2B benchmarks, the ROC Stecnng Conlnlittec cl~osc to adopt hc.t~ihtn:~ik\ tl;,it ne,.;i. 
.lilirtt[ Q X  r~~ori t l l : ,  accelerated over Qwcst's proposed schcdulc of p!l;\scd bcncf~morl\ Iric.ri.,isc* ti~c~1li8.l: 
V:+C:~~':, prupvsc ~h~11eduIc acconll~lociaied a planned phase-out of non-f:lral L.SR relcctlons. i ) ~ i i % t  h;id t l c ~ i  ttcl-n 
it$i*lutltng well 1-Sfb 1.1-om PO-2 i ts thc PID pcrrl~its. I-iowc\rer. v+itl> the acrcleratcd \ct~uclulc, <>we41 iws, %t~t~;:trt 

i-lsri ~ ~ ! ) I , L I I I C L ~  ;~grcenlerIt from ROC' par-tlcs to begin cxc ludrn~ nun-fatal LSI? rqecLioni from PO-: ~ \ c r , i l i .  ti;;$, 
\ii $11 r i*\ulr rn tirgher flow throupl~ perccntagcs. 
" i)urt+f t-.xllibrt 7-3 irt 7 

fJS4trcrt I:\l\lb~t 74. 



rctatl avcrage of more than fourteen days."J (?ivc.st also prr~viclcd h?,t.iich~d 

access usage records to CLECs in a tinioly m~riner. o17cr '-17.5Sb of rht. rlnlt.. 

above tlic 95"/o benclztnark."' Q\\*est aisri drzbiser.cct ncarlj all bill\ - nxcr 

?09 t1  - to CLECs within the rcquisitc I(]-dlay period for cl~rcd 01' !i>\rr 

nlontfls."" 

e Qwcst did. I~owever, complete rhrce suhs~31itis~l projects ~tfft.ct:ag btli~ng I r r  

~;IIL" 2001 C)I. carly 2007. Oticc thoss cnrrectit~~iis 7++-~rt. t:~;iifc. HI-3,-! tbiflirig 

accuracy). Bl-4A (billing completeness 1. and PO-7 (billrrrg ccortiplct i t111 

"1 - notifications) have been 3t or near parity in recent m~~ntltc. Tlit~b, rhc 

hilling issues identified by AT&T have been rectified. 

2d. CCyckPisa literrul 2 (UNE Combinations) 

'I'l~e FCC i l l  its LINE Remrrncl Ovdc~l. required BOCs st~cli as Qn-cst to pro\.lsion 17P;f:- 

('ornli~i~:~trons ao CLECs in substanti~lly the same time and Iilanner as it pro-, ides ~ r j ~ i ~ a l c i i t  

-C~Y:CC TO i t s  rct-tii! ciistomers. Qwest has niet the ROC'S pcrrc~miancc statid:irds t i l t .  

piosetsio~~i~y. rnail-ntainitig, and repailing UNE-P (both UNE-P-POTS ANT) l'NE-P-(:cntrt.x1 

rll iS*;rrrrh Klakota. Qwest's Novembcr 2001 throug11 Febniary 2002 data sho~vr-: 

Q l ~ ~ s t ~ ~ I I ~ l f i o ~ l  04' LfNE-P: Qwest installed 85% of nl i  its UNE-P orclcrs in S,~orh 

D~lliota \vithoul a technician dispatch. For UNE-P onlers in th:it c;ir;gor\. 

C)\i.csr timely provisioned over 9S'% of its UNE-P-POTS oi.cicr-s ;~nd 'lt'lo-,i 0 1  

IjNk-P-C'entrex orders in average intervals of about 2.7 days :ind 3.6 ti:t:.. 

1 I ~j:t,p,r 1 xiljbrt "7 ;a1 MGW-I'EIIF-ISD a t  00. 131-IA - 
&: &I t>t> " i3 1- 1 t3 

I .  
/&! ' it!,:. Dl-2 
L! .rl 5h ii211-?), hK (131-3A) and 6(1 (B I -3A)  



rcspc.ctit~ely." Qwes~  installation perforrnancr was equally :.-irung u- i~ i l i r  s 

technician dispatch tvas required. 

X~7~nir- c!j' UNE-P: Qtvest's repair of UNE-P lines has tlecn ever1 tl~orc. 

itnpressive. The otierall trouble sate for WE-P-POTS anci IINIZ-P-C'cnrre.; 

lines 11cts aln~ost alnlays bee11 less than 1%.'"' When troubles nccurred. Qurht 

rcsolvcd thcm efficiently. Whcn no technician dixpcitch was rc*qtilrr;~i In cle;ir 

t l~c trouble, Qwest cleared 100% of WE-P-POTS out, of'scn~icr rcporls i\-ltl~fti 

24-hours and over 94% of S L I C ~  WE-P-Celltrcx troubles within 23 hcburb, " 

- 
'The mean time to restore both types of UNE-P service IYas less than i heurs 

when no dispatch was required." 

Qwesl '.s B~LLL. Chrcl-c: AT&T atrenlpts iu coniplailz about QLVUSL'S i)erlbr~);~:i~~tli: 

in tliis area. A close inspection of the data. hol~vcvcr, shcla G t l~n l  ($I\ cst'3 

performance is strons. The South Dakota Blue Chart cant;irras i~lt ~ttctrics 

72 concen~ing UNE- Combinations. Of tkose. 59 tsttre at parity in nt Icnst : I I ~ C L '  

of the last four months and 2 had no activity at all. Of the S r~ie,tsurts nor r1:tr.k; 

blue, two were at parity in vil-tually evcry month [OP-3B. OP-4Af, tv;o v:orc. 

identified bccause there was 110 coniparablc retail data [OP-ti!4f. one t ~ o s  ( : k c -  

P-Ccntrcx trouble rate where, like i~~tcrconnecticsn trunks. the trcuhlc rate i k1K- 

8)  is so low it could not hate a competitt~'~ in:pnct upon thc C't.EC's. srici t~nc  

had identical four-month averages for C1,EC's and rcrail curtomcrs al~!ic. 'fhc 



data supporls a finding that Q~vest meets this :lspcce of chcc&ft.;t 1rci.is 3. 

3. Checlriist item 3 (Poles, Duels, Conduits, Hichils o f  iTa!-l 

\ There are no performarice measurcs associated with f h~;c:k-iist Itcno 3. 
! 
i 
I 4. Checklist Item 4 (Unbundletf LaopsJ 

An unb~indled loop is the pl~ysical facility that runs t'rtnnl <)\\xcst's cciltrcti c-rft3ci: i c ~  :he" 

erd-user's premises. Qwest tracks both it~stallarion nilcl t 'q?:l~ r ~t~'rt?~mt;ltti.e tF:si,i E;i; 

unbundled loops for eight different types of loops: { I )  andug  (vuiuc! lorjps; (22 ? - \ a i r c  it<>;;- 

loaded (DSL.) loops; (3) ISDN Capable loops: (4) ADSL-Conr11;tr ibli. !ilt?ps, i 5 b *&-\+ r:c i l < q t \  - 

landed loops; ( 6 )  DSI Capable loops: (7)  US3 Capablc ltx-ropx; i t r l i f  !irkv s\tsrc~L.rt Ittalph. 

Qulcst has consistently rnet t l ~ c  ROC'S pcrfortnnncc stantlilrtk fix Ilnlr-i.\it-rz:irr$* nl;ttil;,trr;trsg, 

- .  and rcpairirrg unbundled loops. Qwest's No~~emhcr 2F101 thrtl~igli F"ct~rkt,rry ,'tltf; cf,it;i  k t l i t ~ \ +  

o d!irhurzdlet/ Loop Pi-o~:i.~iotzi~~,g: Qwest has zot~~~.+itcn!f  t~lt.t ;i titpit pcr.;crtl,t:;~ 

of its unbundled loop commit~ncnts to C'LflCc i : ~  i.:,xjtrtf\i I)skif,t ,~:lrf r t t ~ i a * r r . r f t >  

Over the last four months. (Jwest rnt't: over Id:iat~ v ~ f  :rti;ilt\g kltrp:, nxi :jar 'itcr,lgz 

of 5.5 days: 90% of 2-wire-non-loadctf loop rn i i t t  ;r; rr,lyc itt' 5 ul,ayk, 1 gl t l ' :  ., 4 % :  

DS-1 capable loops in an ;~vefitge of f l j  tlitth; cl~tlCj: lff(l'!ti c)!' (Sf) .% I ~ ~ ~ i b i ;  

-< 

Ioops in an average of 3 days. '. Sitl~i!arfy, I r k  tjmc r,i-re t i i - c ~ ~ ~ ~ l s t , ~ t i ~ - i ; , * , *  :&!1cr) 

installations wcre late, the delays wcre ri.l~:ly.i at pnrrty 5 t : i t t  i.qtrit i r [ c t l t  r ~ q ~ ~ r r i  

delays. Q~vcsl also nlet 10(l"/o of' CC)(IT~[~FI;IIC~~ ;t!ts t iw b!>itl ,tt\.tftr3: iii,trfi- ;ttxCI 

all other loops.'4 

L1r~b~ci7tll~~cl Loop R~y)(ritq: UnbuntIlcd Iocslr repar !tss 1wt:ii cc.la:iila, trTljlrk*\:.t'i< 

?-rouble rates have bcc1.1 Ios~. Qtvcst has t-lcitrcfi J higta g\orit.r;t;~gc tit‘ tt.irril-fb'.q 

3 .  

' Qwcsl Exh ib~t  72 at MGW-PERF- I SD af 9fi, I O i .  1 I I .  R I l ' f .  PJP-3. C If' 4 



on time, and. the necd f n ~  roft:lirs ltat t: Eneeri trrtieqore:zr 

e Q~i-esr 'S 131~4.c clrizi-l: 7hc Sc~t~th Dai.:ota Rfrw C'fglr-t i;t%'.iif%tlrl* drr ::;:::;:,:La ti. 3:;; 

.. * 
data in the unbundled loops area, CX' thc .$tt  i?iiltti::-- 3- ;net I f f  

deter~nined performance obectivc i r k  at LC;i:.t ;flnci i;ri gEj+: :a?: $rtiF r t l : i : a i$ r  

? - This clearly supporls checklist safisEjc~ll=tr~. 12i i :  i ! i k h k ~  <'huir i  r f i i ib ' t ;~~z  ~I ;C r ~ i e ; t ~  

for the Few performance tnisstl;.;, file jl?cgt{x~jf Fjgt~nc i ' f r~~; -g  ;= ~ ~ : t : , ~ % t x  r - 

impressive. The data i~neyuivtxali> \tzgyyt~rL> A ei~~lding t i ~ i  Os+t.c=+f :?I,;::% 

checklist item 4. 

5. Checklist Item 5 fLiz~buncllrrt Dedicated I t r i ~ ~ ~ w ~ ~ s ~ ~ ~ ~ ~  

Unbu~idled dedicated interoffice ~ r ~ t l s j ~ c ~ r t  it'131Tl r,* the tf*tiIhi?*>it 4 % -  c,lhf\ i -+ : t~~ i~* : i  

~ L V O  central offices. Qwest tracks bcttll ir~st;iifatioir ttnrf repar# pr r l i i i r r~ l~~r~ ,~~:  tt~,t Fgs"-.:i."h $ 2 5 "  

and above DS-1 UDlTs. Qwest has esnsisrcnrly rnct ztlr R(>C"3, j ~ ~ f f i ~ t f i ~ i : i ~ i i ~  p!,~il~f, l~.at'-  

provisioning; maintaining, alicl reilairing derftcarcd rr;rn>yrorr b l 1 1 k ' ~ t i  islit, + * t ~ f ~ z : ~ u t : ~  Y;? t i r i i ~ l '  

Dakota, Qwest's regional data froin Ytrvcmbcr %Gf) f %luroa:i,:h 1;c"rlrrt;rry ,?lt)2. ii;r@,.o -:fir%iir % 

a UDIT Ittsrul1ulio:r. For bath DSI arail $3S3 I,%% t,? t i i  b+z~Bt gi'ii~k* 1 .!17d P+:rt.,: :L 

'I" 
average iiiterval o f  ahmtt ~riric days or tchs 

within the 4-lmur ob.jcctivc." 

'' Id .  a t  130. OP- 13A. 
75 [)west Exhibit 73 at 1 1 - 1 . 1 .  
"' Qwest ExIlibif 71 ;I[ MGW-I'EKI:-ZR(; at i 8%- i $+l C$ t i ) i -  lijllg. PI$'- F .$, 4 42' .  
77 Irl. a1 194 lir 201. MR-X d: MK-X*. 
:I; Ill. at 192-93 & 199-200 MR-5 



@ Q\z'L'.TI ',F BI:w CI~NI-/:  Tl~tf Regional [$Ilic carf~f ~ ~ % ~ $ i ~ k f t t >  '2 ~ : : C ~ + F ; ~  L t l r : ~  :;t:lnz;< 

7" 
dedicated trrlnsport. (If' those, 3 1 ntet rfl t .  KO!: p ; r n : t  . +2lf.:.u"~lr -- i a s  ,ti .r 

three of the last four n~or~ths,  arrd oile nilpar fi.qi%lc E%a:bibgr &+Y it%-: ~,<{YI:-J-' 

was noted in ligl~t b l ~ c ,  Just :is 1t;itif i r ~ ~ ~ ~ < \ f i t ~ ~ ~ ~ f z z i ~  t r ~ : : " , ~ ,  r 4. i t f i+. i ,~t ,~i ; ; ; . :  

p~~f0SInance that does ilot itamr tlic f.'l E f  i D  ~ i r c .  F ~ , I I % F  Yt, i i %:C- h , ~ .  L C : , .  a , ,  - - " 

liarm ci tlies. The t~stcqtlt~ cta*,~f t? >alt>f>.~~ie% i b  ~ i i t ? - ~ t : t ~ i ~  ;9:,r,; :J;% ; ic :-::* r -  

checklist iteiri 5. 

4. Checklist 1 t~'n7i 6 (T:Fnh~f3dleft Swi f r 'Ma  

Unbundled switchiixp is 1am.r ided ;rnt-E mt.,lr-rfr& gl,al-t $tf 1 Ur -{: $7 xk 17er t  ,*~L:c:;.L~ 

on a stand-alone basis. Thus. ihcri. arc rzrl ~ ~ F - G ~ F ~ L I ~ L ~ I ~ E ~ C '  g ~ ~ q d ~ t ~ i  i;'. -p:rj-ift.;,- rs t a .$c:r,briir F!c;zt 

6. 

7. C her His4 !! f csnl 7 ( Y I I , ~ ~ ~ i 5 ; g ~ ~ , & ~ ~ ~ h g ~ ~ ~  

Checklist Item 7 conccnzs rArt?r %bf$t.ic?it kaz l .yc '~: - t~-  : k t :. )i 

Assistance, and ( 3 )  Opcrr~tc.~r :icrviccs. h f ~ . r d  1 4  a h  t ~ z ~ ~ , ~ ~ . ~ ~ a . ~ : ~  , i ' i * i s ~  ~ ,1f t .?+ i  rtjl: :I;:& , !\&:. if+ .r 

item are database uprlatcs. anti  thcrcfirrc. ;ire p,\rt'iy i r ~  ~!-:.;r:lyii r5il:,i?:vb :h,:? i i i 5 t : z t  

13on-discriminatory access by dcfit~irirm. Q:,sihc%r fkrt& ~ c * ~ I ' P . = I I " c L ~ ? ~ .  ST; . , * [  t B ~ r  FWF :Y f ~ :  i b n t t ; 2  t i t  . 

~b~jqjectives for this checklist item. (>w~sr'% Y f l i  crziir.csr .:a$:, :i 

~ 1 1 0 ~ s :  

e 91 I/E91 I :  9 i 1 pcrfo~~~i:tncc $9 ir~k::~*\~::t.!tt * 5j %tLs ., 

tltc amount of tituc to ttj.>ctatc ttmc ' t i  i tB,~f~rd?-r.;: jbt-' 

design.""" Seconri, Qt'i.t:~t t ~ ~ t f : i t f k  ;glf l f  fcpq~tt1- i FC ; 



however, Qwesl's perforniarlce 113s bee11 ~i.i[aur~;c'e~F!:+ =dro:i:: %i.zff :  

region Qwest repaired ~ i r t u s l l y  ever: tct>titsfc e:;i , F  "t b ;t.i:t!A =.tbr:hiai :;i-- ; > - - Y  

objective." 

i .. operator and dirt.ctor-y assilwrrzc pcrhtrsrnel to c,ii:\u,cr ;,4i;lc. f w;-w+ t " 3 2 c  ~ i r  

"pxity by 

Qrr~r.vt 's 13111~ C'lic71-t: Tbp Kcgio~xd REw i ' X s : ~ r t  ~t:j-ii:.tt~~k 1 lt f f i2 i1 '~ '> ~ i ~ ~ i C C ~ ~ ~ : i :  

checklist item 7." Of rilosc. iS  ivcrc 31 p~irrty I$? :rr ka~t l!iir\t5c t%$ lhi i.!..! f i ~ : ;  

mouths. In adcfit ictrr, tfic'rc ;trc 3 jJ,frf :, -b> -t?rsaIi:~ ~ ~ ~ ~ - . ; r r ~ . * -  i I:\- 

j~erfr7r7nance miss ;vas tt-c.rtrf?lr8 1'63tz: fbt" k ! ?  ~elr:;rg tilit- !t;g~-~\:~- t;( ;:ai$$; :,jlt;' qi ,  .>'- 

always f).fj?;o 01- less. .!\~st 3% uttlt Lkftu:rr;tr:lr3~~%~fti2:~ * r t i t & i ,  

alleged harm ciflrcr. ' T i ~c  cli~tti ~ i t t C ~ f t k i i i i ~ ; r \ E ~  \ t i j t f . i r ~ i L ' k <  ,t !lii#f~:~r,: t b t ~   it,:,^ 

meets checklist itcrrl 7. 

8. - Chec!tlisf IItcm fS C % Y i ~ i ~ g ~ & f j ~  

r e  'The only PIIls for \vliile pagc;; tiirecitlr:+ Ib.ttl!ag:. -$rt: r+\f~i % !-I, tlc*.~ ~ i i '  ? ? 4 3 t r h k : c i  ,c% t ) -3 + - *  

processes CLEC end user listirlgs ivitlr tire 5,trric: i t ;  sttx~t\,ar i*,l>tt:ii+ ~ L i i  k ! j , r v c G  * ~ ~ ~ - r 3 i ~ ~ ~ ~  

procedures, and personnel used tJ\~cs.it f;ti i t i  oi.\"r g~dc:tj) c ~ t i $  -ra,%i+r' t i . f r l i l , -  



i, Noveinber 200 1 and Pebl-tiarr; 2$iCf2, C , ) \ \ ~ i i  t.z-r:;s~-i{egc:~$ g-igi. tlga;rrg,rii'; gb:t1;::t3g~B \:p+& *:,L 1 

directory listings database in  an ast.Grp.: of fl,rru k ~ < ~ r i g ; f ~  i l f  :ci.~ t3 ,sk  3': m ~ ; 5 L ~ : '  1 , ~  :.;rc , 5 - - 

91.59'a." NO CLEC' 113s ~llaltc~tgcc! rhix &[a. 1 iir rj53g;l f g z l ~ L p : : ~ r $ , l l i i t -  .irsr--,*r-; * ' t  z .; : z r%~  1- ?%.; ? A  % : t* , - +  - *  

Qwest meets checklist itent 8.  

9. Checklist ISorlr Yf?irtnt%rrr 

% - Qwest pi-nuides t~nncfisi"ri~i,~ifi~~t~ri'g' r + ~ e a ~ < *  8 ~ 3  p~~*if:$~;;c ~ l : + ~ r i ' t " . , : ~ ~  I s h:"" :t i i t , a b ; ~ - - - < ~ ~ ' .  -, '- I $  

- $ 2  CLECs to theis customers. T j c l t ~ c e ~ ~  ?;e~g:\ t Iy~ ?C?:f.nbi .irlcF i-tt'fiidi+- 7 , g i ' L : .  ~ J X Y  ~,.;t t i ~ ~ t . i . : ; ~  >.rct 

tested 100% of CLEC SXS cncic~s pt*lcir fn rlac 3 i:$.tf c(id:i;:r\ 4:. rij,j\js' 

Soutl~ Dakota and regtonalli..'"s No < 'I.f;C kt* C~:;~~DCG!:\I& tit:\. ,f,gl,: 

supports a finding that Qwesa met.% vliacckits~ ittlaa~ '?, 

associatec! signaling ils lfrr ;umc rua;urtrict l i : ,~; r,ia ti.<: .t;, tic.;;-t. n7;,1* ir , * i kishi. 

uses a queuing imtf TOlTtltLg 5>~4:CBi :7isrl ?FC,FZ, # s i i  ;-yiYg:.i?.. . I ; : &  B f 

measurt'n7c11t f~7f 11315 chcckfis lh iXf33 ct , i! itrrbt:'x ~ 3 : ~ '  jrtz::, ? I .  \i:4/\,i.'ir' j:rrr t r i :  

- database ("LIDB"). nhrs es ctjso '*p,irhtf - .  IYL "k::;q< > ~ i ~ ~ ~ * ~ i ~ ' ; i ! i - ~  

, * .  challenged this dalrt. Tirc l i i irn sr:acrattr~ri;,tF!\ 4 i t i q i ~ ) i . ~ ~ ~  , L  ! : ; ' ie!: i i f  tb',t% i,t,: + '  .L iir;::*. . F:, 4 :+: 

itern 10. 

1 1 .  QaecktislYfc~~~JEfP;rt-t~~h&g&~~&~ 

%".j,,n~ber portability 



timely bass, Q\s.esr has coilsrs:a~ri> rnr: tirc 

- ,  
L 2 " .  ; 5 portabilit:~ in Sour11 Dakt;ta. Qxv,.csi'~ S~.(.;efrlS~cr ZIir r 1 ;31,:rt;5ch; i. :II>-L, k: . ' -  _ _ 

@ 4\11rnll~~. Idor,t it8.y i.I)11?11 

scheduled starr t f i ~ ~ c  f$r ~(rortIitfa~t:~i lixq- C+;:rt\ !:.-A, $:a. <.;-I:;+ "- b:: + - 

bencl~rnork. R ~ r t ~ t g  fix 5:i~xtc f y ~ ~ i r i d ,  ~ ; ~ W C \ T  

pn0T 10 lht. ~~61c~SitlcJ 5t:'tK  tin.^^. f k q  tq-rjG-ru. ta;:~: :liri.~:eh:'7P'.b~ :.is .;- ..ii~-..=j;:~ 9 - t  

This rrg3il.t cx ceti~jcci the R ii If * ' T  k?51+:1 B;tziz;'i- ' 

Soutf? D I I ~ J / L I  Hiri.;" tr-htit-$ 

i r 

concerning ~~ut~rEzr.s j7i?fl.",~tlit~, C'XT tth7.i;- , n Q  

pcrfonna~scc o~~jcottst. In eai:k r t f t l r ~  j ~ ~ ~ j j  el:~l::ll&:> 

" 7 

no data at all. ~$at~b ~ ~ ~ e q ~ ~ ~ ~ ~ ~ c ; ~ ~ i ~ ~  ~ x ~ p j : ~ . + r j \  i,) ::;b+;~lt- z:--/ t jyJ$, . ,,' - 7 % .  a +. 

checklist i tent l i . 

1%. BS11ceklist f tern f 2 I- 

There are no perforrnt~nc~ ITltf;iktjiC% a*:-t,c~tft:,ifi * .~ ig$f  f j i i r  L8-sh Bt.:i;c t ' 

Reciprocal ccmpcnsattcrn 1s rtt;8& RL-~WQ;?;~  i ~ ~ T t ~ * i : ~  t s  >: ;it , I  ' 

behalf' of the other, Qtvcat t i35 rtsua%I>- ~ t c i  ~ l r c  itt5t "'-; p~:.~cb.:j:a-.i-1~, < b r , : T * - c , ;  f : 

portability in South Dakota. (,)nc~t'c ~.;'-rs%cn~&s :ilfc!, ;kntt.~~t.g;h i ;lv+t?;~, ;Y:I!; i C  bay? ' $ 8 ~ ~  11+ 

100% colnplotc tri tt;ic't~ ($1' nlte jdl=.r i,ti:il ~ r j ~ ~ i z t l k .  

'77 C.)\\cst Eshiblr 7 2  at hl(jl!'-llliRI-- I?,!> at it,' t 'ti5-xti &k r qE" '"-i 
$S Qwest Exllihil 7 3  at 17 



corrective action has cured tilt. ~ssuc The ci;f;it;i g j ~ s ; L ; t i t ~ r i ; > l i ~  ~ ~ ! : - E ; " . ~ > E V ,  .: f i ~ : , i - ~ : i  

that Qwesl meets ct~ccklist ircr13 I 3. .' ' 

14. Checklisf Item 14 [Resalcj 

@vest provides resold servircs to (''4- PC':, ,a r3t.;r:c.i~.;r;n;iitiii~~~:'> ; I :  J:;';;; 1 ::.; Pkti, 

for resale measure p e r f o ~ ~ ~ ~ a u c c  for frvt.lsc pr~t f t~cg~:  ! J ) p ~ g k ~ i . ? t ~ , : i  J;i~t-?. ; :. 1 3 % : ~  + x ; I ~ +  Lw. 

(3) Centrex, (4) Centrex 21. (5 ' )  PBX, 16) f3ax1c 1S138. i? t Qaruii! lja%f . !%*;r P~E:I;,I;T fl'r!'ii*l. -: 

DSO. (1 0) DS? . (1 1 ) DS3 anif higher, ;tt~d 1 '1 2 r Fritsrir- R \ r i , i ~  1 k v  G ~ z ~ I ~ ~ ~ ? ; J  G x r  

performance 1s parity with retail senficc. Q~vt.bt  ic  ~\%!ls~ft i~i i t i?  ;~tchr~<-~ riiF g*,u-rti tn  r i l l  I r - 

z 
JOT many of these services. Qivcst xiit f n ~ i i l ;  jts ,fp,gt,,-.;,rti ( ~ 5 :  !2sj+1;2911,1.5i f /  1 :C ~ ~ ~ ~ ~ . . : : I ~ :  

POTS, Centrex 2 1 s e ~ ~ i c c s .  (l)ascst*s Scit t ~ a l f x s  2eaO k t i t ~ ~ 7 i t ~ : j ~  b ctliii.rp- ' i k i r g :  Lt .~? , l  -,:I.:% . 

without rcquirir~g tcclrtlicran i,trziur;.;Ir, j ;-it I c>lh\griPger\ F"T I l ";, f,Sw z-r r J l j - i  

. 5' 
i~istallatiur~ inter~al of 2.5 i l ; i ~ , 4 ,  , f art. bzxr.itl3c;% i p r  i- l 3. i j i t  r;;t.!i,ii I i i:r-:i 

I00941 of its CI,I:C' iltstaJiattorz c4un\tnris;Ler:Is I;% 3ri cir:ih:q btii.t,?ii~::"x:; ,::!'.:L , j i  

', 1 
of 2.64 days or less. 1-2)r 'CT\!XCL 2 1. t)v.g-.: t : ~ ,> t j+ ,  ~ ~ d t  \ l i i : : i t  ~ 3 2  ! t x G  t i 1 

also pcrfor-mcd 



extremely -- always less than 1. l "i'n -- sm:~Ii ct~;cc; "nt\ iit:s~bfi- &>r.irr4" rq:c-~;-r% 

are excluded. For resold retjiclentinl POTS scn t-ce, Q ~ x c * ~ c  ,85r.r:;3 dfz ,r~~:~.hc: 

of oi2cr 90°/i, of all :w~-cif-scr.\-i~i: 3.cifi13tioi;59a n t a  :d-!:tri;:b, ,:r~,e < * $  

g ;  
troulrles within 48 hoz~rs. For rt*:~!rt titii.;irtc:+ I'r 1 f?. ".-t"F't !LC. g&t~:\: ,iisi:,l: 

alivays cleared 100cllA of all ~~~t-~f-SC'fL.ic'c'sc si~tt ;~~f+rr:-k I [ :  ;-Cc-fpt~lir-., " i i l r f  !ilifi. f s f  

all troubles witllin 38-l-iours." Far rcsntd C ' e i ~ t r & : k  Z Z -,crt*t3 ..,L, ~ , t t b c " ~ t  rt!i:brv.t 

always cleared IOU% of a11 out-of-.c;~r\ Ice .~itnittit>tlh i l l  23 it<lui\, ,?t\rI 1b?t t  ' *. 

$3;  
all troubles were cleared in  i lS- i~ot t r -~,  Fie~:cllil, r>3tfc3t iiiirk trtaFt $\TIC TCGI~!>!C 

report h r  resold DSL senice bcttvcen Ntttc;;lb.z;r 1ii1?i ,it14 f-i. i>rri,lrt - ' ~+$2  

wlticli was cleared in two rninrrtctc, +t>  

@ Qwe.vt '.s Hlirc. CE1crt.l: 'The Soittlr X)r%kilia Riuc P 'l$*i,irt C O T \ ~ ~ ~ : E I , ~  8' illit'!Fi.,'- 

", * conccming rcsalc." (It' those. r 3  la~rr tile RE i f  '. ;\CtEiit ';ii~rk.i '  -,t+irtitw~fi! i r :  .it 

lcast tlirec of  d ~ o  last fwlr trsonttlrs- . k  h:i<t! kin ,lctit it! <tt U l k # ,  .k~ttr  4 ? ~ l \ F %  U l i , l c t  

pcrfor-mance that causcd ;i Iig1,iltal~ F%111c OR tile iS\; t~t t i  i 4  ~ J i t ~ ~ i t ~ % .  t ~ $  ~ i o t k *  : l ~ i ;  

two of these measurcrs wcrc rcrniitlully ar j'iiin t2- r l ~ ~ t t  t l f t ~ . ~ _ '  t\;f,h,:~,~ "rt r l i : ! , !  /:,&I k r -  

been dark blue but Six- the ~tlirsr'r)~ui.~rtcc~ trouj4s: otb:r:jritr r if:L= c h \ 4 4 

clearly suppol-ts checklist srrtisfkctrtrn &c !$ \ I I~-  4 !i;u? i&~: j ;  % gt12 t-..3a f 5  1: 

~ C I + ~ O ~ I ? ? ~ ~ C C  ill this ar'CiI. 'I'll~ 1[3t,t !tt>r"i!ii! t :)h*;~E\t .,i;j>g*,tiIi I 

ti? Ill. a1 202-03. 01'-3C'. OP-IC'. 
'" 1~1. ;1t 173-1 77. MR-3 & MR-4. 
''-I I d .  a1 184-188, MR-3 cP hMR-4. "' Id. at  206-210. MR-3 cS: MR-4. 
"" I(/. at 290, MR-3U. h4R-hD. 
01 Owest Exhibit 73 ar 10-27. 



Liberty Consulting ,!has rcpeatcdty f<xliltl Qt>;c,ii'\ ~ C ? Z I - I ~ ; ~ - ~ , > ; : - L , - ~ <  b$cf:,> ckb kt: ,, :i.---.*. 

and reliable." The CJommissio~~ catr tiicrciilrc ;c=i? i ; p i : ~  ill:E: r.*;fr,;.--.::.n:f3:i < ; ~ : ~ r ;  t,j-: ,..: 

presented at the hearing. The data s h o ~ ~ s  con.;kh;cqn: ;a:~fi3'i:~5:3,'t .:ci-21.L, * -I+.!-'.:, - ; ,. 

cornplin~~ce wit11 all aspects ctf the ? f ~ j i t \ c . k J ~ ~ t  c,-,>rrrrrigr*;at t;pi/s;3 ..$<; . % '  FS-,; ;LX * I  T E ~ C  

test. 

Dated this 2 1 st day o f  >lay, Zfiil4-;1,. 






